_B. ®. BAII'BOKIN, _

BJACTD w TPAE.

Gurocodis oBbeKTHBHATO npasa.

RABAHE.

/N2 Tunorpadin B. J. JonSposenare, 6. Bosecassa. fessieag)
4 1897.
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OPENMCIIOBIE.

[Ipemosasast mo nopyaenin Ero Ciareascrsa Tocmoawna Mu-
macrpa Hapoamaro Tlpocbmenis, ¢b 15 Aupaps 1895 rosa, Duun-
waonenito u Vcropilo Punocopin [lpara % Mmnerarorckoms Ka-
BAHCKOM'B YuupepcuTerh, A HE MOI'B HE YBACYLCH OTUMH Bh BHC-
IICH CTEUEHW HHTEPCCHEIMK ITPEIMNCTAMI M Hi JCKLIAXD MOMXH U312~
CaLAT H'fsxoropm’e orabai ©b ocoGennoit mosnoroi. Ilmogows yeu-
JIEHHHXDH 33H4TiE BOMPOCAMM O CYIIHOCTH M NIPOHCXOKAENiM npana,
O ero COOTHOLIEHIN Ch IPABCTBCHHOCTHIO, O CYABOAXH HCTOPHUECKON
IWKOJAH—3BJSETCH KHUPA, - IPCAJATAEMAs. B'h HACTOAINYIO MMHYTY Blim-
Manio wuratens. Mub xouercs BB O6uMXD uYEPTAXB  XAPAKTEPHBO-
BaTh JepUAroBCKOC ABIDKEHI¢ BB OOMACTH (PUJIOCO(]hiM IpaBa H 10-
Ka3aTh, KAK'h MOCTCICHHO HOBASI, YTIARTAPIIO-3BOJMONIONHAS, TeOpis
upasl OPHXOAMTH (A CWBHY TEOPIll HCTOPMUUCKOH IIKOJH, OKA3aB-
e Beavkis 3acayru, aykbs upasa, no Thwe we menbe, waws nce
3eMHOE, MO [0 MY ODXusuowedr m yerynmuowmed croe mkero
HOBHMB, MOJNOANMB, CILKNG 1 TEYCHINBE—UTO BIPOUEMD HHCKOMBKO
HE YMANACT'D BUAUCHIA HCTOPUIECKON IIKOJH, TAKS KIKB OCHOBH
es Bo33p bHI OCTAUOTCH HESHOACMH ¥ COCTIRAAOTD MPOYHOE U nawbku
Hepyuunoe upioGphrenie y. docroswie Haykn.

Uaes ssomonioHHaMd, BOSHUKHOBEHIGF KOTOPOIl OTHOCHTCH KO
BpeMeHams ryGoKkofl ApeBHOCTH U rviq}xeu 6515 mpocabixeno Ykt BB
cunocopiu Anarcumanzpa Murerckaro ),  nocrarma »3 XIX shih
NOJHATO Pa3BATIA ¥ CAMArO MmpoKaro pacmpocrpanenis. Iloas mai-
SAHICMDs SBOJIOLIOHHOM TEOpin HE TOABKO COBEpIUUICA HEPEBOPOTH
BB UAYKaxb (PUBHUECKUXD> BOOOIIE M GlONOrHYEcKHx'h BB OCOGEH-

1) Cm Osborn, From the Grecks to Darwin, p. 34

1*
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CKas, hpannyscras i uraapiackan (b whneuxoi Jurreparypoi abao
oGcronrh  WHCKOARKO JyNIUE), OCTACTSH  UPCACTIRACHHOR  ARACKO
He [OJHO.

llooromy s npomny wurareas Bagbre BB MOMXB Jutreparyp-
HHX'bL YKABAHIAXE HU ACUEPIHBAOILYK HCTOPIL AMTCPATYPH, 2 CKO-
phe npumbpe u3b 00AICTH PABAMURABNE AHTCPATYPHRND TUCYeHI

1896 roxa, 14 Hoslps.

B. Banbekii .
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I"iaBsa 1=s1.

yTHJlPITapHaﬂ MOpaJdb H ed HeOOCTATKH.

Yrrinrapusus—ovens jgpesmiii mrocodekifi  mpummBEIE.
eppruus yrmimTaprcToMs MOKeTs T HazBamF Cokpars, yduB-
mi#f, yT0 BCe XOPOUI0 W MPEKPACHO LI TOro, AAs 4ero 110J€3HO
n rogeo. Mu me GyiemMt KoHEIHO CIBIwTh 33 BCTOPHYECKAMT
DasBETIEMT HM yTRIBTADHOH TEOPiH, HM SBOLOMIONESMA, 910 Re
BXOZHETS BB KPYrh HAIIAXE 33%a¥5, HO YTOGH IPaBBABHO ypasy-
whre Belmkoe BiigHie yTHAMTApHE3MAa BH OGAACTH HAYKM DDaBa.
CERA3aBIIeeCd Cb NMOABICHIeME BB CBBTH COYRHEHi# 3HaMEHHTAl0
Pynonsda Tepmmra, s gommens yxasars, 4To yTHIRTADH3ME CAMB
1o ce6d, msoimpoBannEi, He MOrs 0Ka3aTb CKOJHEO HHEGYIH Cy-
MEeCTBEHEATrO BIiAHIA B 06.1aCTH CONIAIbHKXS HAYKS. JIUms Toria,
KOTa YTEARTapHHA Bo33pbEia coegwEBIHCH ¢B Teopieit pasm-
Ti¥, KOITa Ha NOMOMb HiedMD YTBIATADASMA NPHILIA 9BOAIO-
UiOHHHA HieH—TOra BIigHie 9TEXS ABYX® HAmpaBieniil orpa-
3HIOCH CAMKHME GIATOTBODHHME mnocaBacrpiamm Beszb, ik nms
nocrbrosaim.

Yro6m yacmmrh ce6h riyokifi cMmicas n 3Hademie yrHIE-
TAPHO-IBOAIONIOHHAr0 yueHis BB Tpaph MH JOXREH BB HACTOH-
melf BeTynmmTeabHEOH 9acr® HPocIBIRTD BB CaMHXH 00MEXH vep-
TAXE B BB KPATKAXh CJI0BaXD CyAbOH YTHIMTADHSMA H DBOIIO-
niomasMa BB XIX croabrim soodwe, Bsh cdepm upnIOEeHIH
AXh Kb O0NACTE HAYKH OpaBa, TaKb KaKbs (e3b STOTO BCTYILIe-
Hig caMmil XapaxTeps BligHin WXB Ha Pmiocodiln npasa ocra-
gerca e Buoab mousrummE. Havala yruinrvaproit Mopaam (vTE-
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JHTAPISNG BORHUKH KAKD HPABCTBeHHOE ydenic u aummp mosyube
PACHPOCTPAHIAOCH €0 BIigHie BB 001acrh HAYEM UPABA) BUEPBHe
CHCTEMATN3APOBAHK 1 M310:KeHHN Bb BHAB UBIbROM 3aK0HUERHON
goxrpnun lepesiero Benramoms Bp ero <Theory of
Legislation> m worons mosropaiores vs <Deontology> .

Hpupoa, yunas Degrams, HofuHumIa 4etoBBEA BAIAHIAMD
YA0BOJIBCTBIA W crpajamii ') u ses man abarcibuoctb onpexk-
agercs CrpeMiIeHieN® JOCTHCHYTH YA0BoAbeTBiA u madbmars crpa-
1anid. Dro crpeienie gocrHrarb yiosoapcrsiit i wsdbrars crpa-
JaHill HAsEBaeTcs OPHUIOIOME Hoan3p. lloassol0, nmogesnocrso
(utility) HasmBaercs c¢noco0HOCT ILIA TeHICHTIA JauHOH Bemum
UPEEYIPEIUTh KaKoe HHOYJh 3I0 MIH JOCIAaBHTh Kakoe HESYHb
6.aaro. 310 ecrb cTpayamie WId NpUYEAa crpalanid. Baaro, mo6po,
eCTh YAOBOAbCTBie WAM UPAYUHA Y;A0BOIBCIBiA ?).

Bes mama pbareisHocrs JOAmAA HALPABIATECH CKA3AHRHMT
[PRHIANOME 101b3K. JorMka MOAB3H 3acTaBIferd HAach B3BB-
MHUBATh ORUIACMHA YAOBOABCTBIA H Crpajampis 0e3s BCAKATO
BaigAig kakwmxs O 10 HE OKI0 WHHXSE coodpameniit 3. Bo Behbxs
obaactaxs mameil pharersHocra, a cabgoBareibHo ¥ BB 06IacTam
HPAaBCTBEHHOCTH, MH DYEOBOIEMCA STHME NDHHNANOME. Hpas-
CTBeHHOE J0Ope H 310—3T0 TO, 4T0 uMBers cBoEMT cabacTBiems
¢pusmueckoe J[00pO M 310, NPHYEMT IOAB CIOBOMB (HIHIECEOE
X00po A 310 DeHTamM® mMOEMMAae1Th KaKB UNCTO (PE3HYECKid, TAKD
W TCHXHYeCKia YZOBOABCTBIE H CTIpajanid *)

Ozsako cb OPHHIMIOOME TOJL3H COCFA3A10TCH, IOBOPHTH
Benraws, gpa gpyrie nmpaayEna—ackeT@deckift npmHUEDS (ascetic
principle) u mpmenEne caMmaria, EEAYe NPEHUEANG TPOH3BO.Ib-
Haro cymiemia (arbitrary principle).

Ilyrems BecsMa ocHOBATEXBHMXT pascymiesi#t Beraraus xo-
Ka3KBAETDH, YTO acKeTAYecKifi OIPANIEADE €CTh BE CYU(HOCTH HRYTO

') Bentham, Theory of Legislation, p. 2.
3 0.cp 2

3 0.c¢c,p 3

4 0. ¢, p. 8.
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AHO0e, KaKb NPUUNKIG JOKHO IOHHMaeMON moab3H —the ascetic
principle reposes upon some false idea of utility '}. Pasnums
obpasous o npmanund cummariv Benrams orssiBaercs sechya
npeHeCpeRATETLHO, TOBOPA, WT0 NPHHIMID CHMUATIA WA npo-
U3BOABHALO CY®IEHIA COCTONTH BL OX0OpeHinm uam ocymiewin mo
HENOCPeNCTBeHHOMY 4yBCTBY (eab orjaym ce0b 1ownaro oruera.
JbfictBie HMpu3HAETCH XOPOUIMML WIM JYDHMEG .IMINb [OTOMY,
9T0 OHO HPABHTCH WAV He HPABUTCA JARIY. IPORZHOCAMEMY CykK-
merie ®). Bs obmews, rosopurs Bewrans, ackermyeckili mpmu-
UEND BCTYHAerh BB OOPHOYy ¢b HpANIIOND HOIb3B, & IPAH-
IEI's HPOA3BOALHALO CYMIEHIT MUHODAPYCLH ero 3).

Ho s, ropopm1s bBenraws, # CTOPOHHHEKS NPARIAIA IOJb-
su *). Joxasusaz pagoms pascysneniit n upumbpors, uwro seh
norATia 0 XoOpE m 315 MoOryTs Gsith BCerla CBeIeHH KB MpPHH-
uany noxsssi °), Benrtams sarbwh uepexoinrs kb H300pameniio
cnoco6ops mpaMbHeHiA NPUBLANA MOAB3H KB YCraHOBIEHiIO mpa-
BUIPp Tan YexoBbueckoit pbareapHoctd BooGue i BB 00JaCTH MO-
PaJE BE OCOOEHHOCTH.

Hpascremsocrs (morality) ecTs HCkyccTBO HAMpaBIAThH
pbarexrpHocTs geroBbEA TAKUME myTeNH, YTOGH KOCTHraJach
HamGoIbAd cyMma fZoGpa—-the greatest possible sum of good ®.
J10 poas NMpHEIaAHOW apEdMernKH, [IE MH BHYACIAEMSE ORM-
maemstd Bbh EKavectsd nocabicreili nmpeinpmumsmaemaro sanm xbif-
crBig BeE VIOBONECTBiA E CTPafaHifg, KOTOPHA OHO MOKETHh HAMD
XOCTABHETH, CDABHUBAEMB HXD MEEZY c060H m coo0pasHO pesyib-
TaTy CpaBHEHiA NpEHEAMaeMb To Ha@ mHoe phmenie. Ilpm srons
Benramt cHayaia mepedymcideTh DasimuHEe BEEH YAOBOABCTBiN

HO0.¢,p 5

0. c,p 6
y0.e,p. 9

9 0.c,p 3
$0.¢c,p.- 158, T
% 0. c., p. 60.
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g crpaganiii '), a sarbws upeuogaers upasuaa psMbpenis nxw
J4 CPaBHEHIA ).

llepeuncans yaoBoascreis, Deuwrams uasmBaers cabpyouiis:

1) YioBoascrBiN, JFoCTABJIAEMHS HAIMMYM BREHIHAMA 4yB-
creanu {Pleasures of Sense).

2) YaoBoaserBis, jocraBigevus ooOnaiaxiems (Pleasures
of Riches).

3) YroBoascrsia, gocTaBideMus npeojorbmieMst TpyaHocTel
Pleasures of Address).

4) Viosoancrsia, pocraBisiemms pgpymouio (Pleasures of
Friendship).

5) Yioo.uabcTsia, gocraBiseMsa xopomeii pemyrauieit (Ple-
asures of a good Reputation).

6) Yzopouasersis, jocrapasiesis Biacrbio  (Pleasures of
Power).

7} YaoBoabersis, gocraBIisemms ojarouecrient (Pleasurcs
of Diety).

3) Ynosoapereid, pocraBideMmsa JOOPOMEITATEALHOCTRIO KD
Apy3bAMD uID coUiaTsEHMA npaBasanrocramn (Pleasures of
Benevolence).

9) YioBoascTBif, I0CTaBIS€MEd HECYACTIAME, KOTODHSA I0-
cTEraloTs HalAXs BparoBs (Pleasures of Malevolence).

10, 11 u 12) Y70BOJBCIBig, JOCTaBIAeMES 3HAHIEME, YIIPAH-
Heniems namaru ® Boolpamenis (Pleasures of Lknowlege, of
memory, of imagination).

13) Yzosoancrsis, nocraBrgemma Hajgemaoio (Pleasures of
hope). ‘

14) Ygosoascrsig, pocraBigeMms o0mecTsoMs ce6s moxod-
HRxE (Pleasures of association).

15) Yi0BoabcrBis, p0CcTABISEMHA OCBOGOMJEHIEMD OTH 343
(Pleasures of relief 3.

1} 0. e., Principles of Legislation, chapter V1.
3) O. ¢, Principles of Legislatiun, chapter VIII,
3)0.¢c,pp. 21 -24,
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Ilepeuncrss crparania, benrams HaswBaers uxb coorphr-
CTBCHAO, IapDaLIeTbHO, HABBAHHHMB yAOBOJABCTBIAMEB, HCKINYAA
NeNe 6, 9, 14 uw 15, a nmenHo:

1) Crpajania, npHYAHEAEMBA JHCHIAME WIA HEYIOBISTBO-
pesHnuE :meranigmm (Pains of Privation).

2) Crpagania, MpHYAHAEMEd HENPIATHHMB paspaxeniems
mm ycrazocrslo (Pains of Sense).

3) Crpagamia, npnynrgeMbr Oesn01eSHBNA IOMKTKAMA M
HaupacHkiMb TpyAows (Pains of Maladdress).

4) Crpajania, nprunasemes spaxgoft (Pains of Enmity).

5) Crpaganis ore gypwoii pemyrauim. Oesuecris (Pains of
bad Reputation).

6) Crpagaunia xyavra, cyepbpume crpaxm (Pains of Piety).

7) Crpajgania sa Jpyraxs, U3H CHMOATid, ¥35 CONIAIBPHHXB
uyscrs (Pains of Benevolence).

8) Crpajanis saBWCId, U3 YyBCTBAa AHTHUATIH, W3F AHTH-
comiarpHuXE yyBcrsdh (Pains of Malevolence).

9, 10 u 11) Crpagauia orTp cTpaxa, OTH HEJOCTATKA INa-
maT # BooGpamenis (Pains of memory. of imagination and
of fear). ')

Korza M® cpaBmuBaeM® Xopoumrs u JypEHA mocabpersis
ofcy®IaeMaro MOCTYNKA, MH TONMHH NPHHEMATH BO BHEMaHRie
He TOJBKO HAJLAYHOCTH OMHIACMHXE y;mzsmmcmiﬁ' 7 crpafagifl,
Ho # axbs Mbpy. CremeHr y10BO.ILCIBIA 32BHCHTH OTH CTENEHH
€ro-—HHTeHCABHOCTH, NMPOFOKETEIFHOCTH, TOCTOBEDHOCTH B O.0H-
BOCTH ero HacrylLteHis %). 3arBws Hajgo NPUHEMATE BO BEAMaRie
CTeNeHb YHCTOTH YEOBOJIBCTBI M OoJbmiee HJIH MeHbIIee KOJH-
4eCTBO CONPOBOKIANMIAXE YAOBOAbCTBIH °); marbe cremespr nXB
PACIPOCTPAHEHHOCTH, €CIH OHH KACAloTCd He OJHOTO HHIHBHAY-
yMa, a rpynnn *). Il sakoHens —benramt mepevucigeTs MHO-

1y O. ¢, p.p. 24- 26.

2y Tts intensity, its duration, its certainty, its proximity. O. ¢. p 31.
3) its purity, its productivoess O. ¢. p. 31.

4 ts extent. 0. c., p. 31.
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AECTBO DASIAYHEIXE 006CTOATEABCTBH, KOTOPHA BIidIOTH HA CTC-
IeHb Hauielf BOCIPIAMYHBOCTH, 9yBCTBATEJIBHOCIH Kb HMCUHTL-
BACMBIMG  YAOBOJBCTBiAMB ¥ CTpajgaHiaMt — circumstances
which affect sensibility '), kaxs manpmmEps Temnepaments, co-
cTosmie 310poBbA, penariosama Bo3sphois, momaris o vecTw, YyB-
CTBA cUMNATiE M AHTANATIH W T. I.

Hecmorps na Olecraniee H3IOKeHie B 3akI0valomieeci BB
ocnopb pascymienilt bDentama 3epHO HCIHHE, BECOCTOATCIBHOCTD
BerTajoBa YTHIATAPU3NA MOKETH CYATATBCH OOMCIHPH3HAHHOM.
ITOTH HMIUHPAYECKiSl YTHAMTADHUND, HIN KAKD ero HASHBAIOTH
whuenyie nmcarean— Gliicksutilitarismus, He npegpcraprgercs
JOCTATOMHO 000CHOBAHHOI MODadpH0I0 cieremoil. He ocranasam-
BAACH HA BOBDARCHIAXD, KACAIOINHXCH YACTHOCTefi, KAaKOBH Ha-
upuMBpb yrasaHid, 9ro BHYHCIEHIC XoDOIEXD H AYPRRXB 1O-
cabicTBift odcyHiiaeMare mOEIVIIKa HeBO3MOEHO Beabicisie mMBo-
HECTBCHHOCTH 9THXS 1ocrbgersift u pasuooGpasia mbpoks, npwu-
JAracMHXB Kb 1HXh oNbHEE (BRHHICYKA3RHHMA CeMb CBORCIBE yA0-
BOABCTBiff H cTpajaniif), ¥ro KoJBYecTBEHHAsS OIBHKA Y0BOAB-
ereiit m crpajaniit EeBO3MOEHA 110 dTofl UpAuunb; ¥AKOBH Ha-
npumbps yrasaHis Ha yskosromcrnyeckiit Xxapagreps Denrtamopoif
CHCTEMH. HOCTPOeHHON ua mpuHunnd xpaftaaro HHIEBUIyAIA3MA
$e35 I0CTATOUHATO BHHMAKIA ¥H PYKOBOIAIUME TIOILMU COIIATE-
HHMB HHTepecaMb; H T. I.—HE OCTAHABIMBAACH HA BCBXD 9THXD
BO3DAMEHIAXD, KACAOIMAXCA [IABHEME O00DA3OME DAsIAIHHXB
YaCTHOCTEH, TAKD KaKh 3TH BO3PAKEHId CINMIEOMTE o0mensshcTaR 2)
A He BCEria Jame YIayaH W Jerko onposepratorcd ®), M
orpaHugEMcd YKa3aHieMb Ha OIdHD, CaMBli [IABHMI, nezocra-

1 0. ¢, Principles of Legislation, chapter IX.
?) (M. wanp. M. Guyau, La morale anglaise contemporaine, pp. 203 -
228; Mackenzie, An Introduction to social philosophy, p. 228; 1 wa. 1p.

3) Cw. manp. Mill, Utilitarianism; Austin, Jurisprudence, p. 113 a f
Belot, L'atilitarisme et ses nouveanx critiques, Revue de métaph, et de morale,
2-éme année, p. 404 et suiv.; Hodder. Utilitarianism, Int. J. of Fthics, 1892
Courcelle-Séneuil, Préparation i I'étude du droit, pp. 385 391.
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wuA cnvpariell &6 Gaarono.yuir IPYrUXb, M CIPAJIAHiA,  BRIH-
BAEMR CTPAJRHIAME IPYLAXS, COCTPALAHIEND, W HASHBACKE J1IN
VJIOBONBLCTBIA W CTPajaHis YI0BOJIBCTBiAMH N cTpajaHiaMm Beabi-
creie cumnamiv ‘). Pagoms ¢» HAME OHB CTABHTE yAOBOIBCIBIiA,
AOCTABIdeMHA CTpataniaMum THX'B, KOTO MH He JIO0EMB, # CIpa-
JaHid, BH3NBaeMHKH 3aBHCTHI0. 31000 mpm Bayh cvacrig 1EX®,
KOT0 MH HEHABILIAMSB, 0000ulad 3TH YIOBOALCTBIN M CTDATAHIA
MOTh HMCHEME Y.I0BO.SBCTBIN u crpaganiii BerbicrBie awmunamiu 2).
Sarbywe. mepedncass oldcrofTenbeTBa, BIAKONA Aa cTemeHb Ha-
e BOCHPIEMYABOCTE Kb IOIYYACMHMS HAMH YI0BOJIbCTBiAMB
A NOCTHTAIOHIAME HACH HecuacTiams, bBemrams B5 ymeab npy-
TRXH 00CTOATETBCTBS YEASHBACTS UYBCTBA, CUMNATIY U GHMUNGMIL>).
Jaxbe, eme B5 o1rOMB MBeTh 0BT rOBOPATH, 4T0 MH NOGyHEIa-
eMcid Kb qBATeIBHOCTH Ha M0JBRY JIPYPEXE He TOIBKO €006pa-
EeniaMa Jdmunoil BHroiH {...a sort of calculating of trade. It
is paying to have credit), no n modymIeHIAME uymcTOH cAMIAa-
1im, TOro TemIaro M cHOKoHHAI0 UYyBCTBA, KOTOP0e BHYINAETH
HaM'hb OTBpalleRie Kb upnadrenilo jpyrams 31a ‘). Haxomems
Bb <[e0HTONOTIN» , YKABHBAH KAKH HR [PHUAHY Oe3HPABCTBEH-
HOCTA Ha Opeimo4YreHie MeHLMAro HO OAHBEAr0 YNOBOJABCTBif
foapmIeMY HO OTId.leHHOMY, beHTam® TYyTb iKe PIJOMB KaKb IDYy-
Iy TPBEYHHY OE3HDABCTBCHHOCTY HA3HIBAETD MPEXNOUYTeHIe, OTHA-
BaeMoe JIAYHOMY WHTepecy Hepels oduecrseHHEMH—préférence
accordée & lintérét personnel sur Pintérét social ®).

lipn coBpemenHOMB COCTORHIA HTHYECKAXS HAYKD, CH TOYKH
3pbria sBodONioHHATO yTRIWTAPASMA, [DASHAHIE BIiAHIA YyBCTBBH

1) Bentbam, Th. of legisk, p. 22 and 26.

2 O, c. pp. 2223 and 26.

3) ,Sentiments of Sympathy“, (). c. p. 36; ,Antipathies®, O. ¢., p. 37.

#) ,A sweat and calm sentiment .... which inepires us with a repug-
nance to be the cause of suffering®. 0. c., p 64.

°) Bentham, Oeuvres, T. [II, p. 384. Tak® 4ro HenpaBx EPATHKH BemH-
TAMA, YKOpAWHlie ero 8L H0JIHOMEL OTPIUARIN  COUiAARHRIH HHTEDPECOBH. OTO
samhrites ye 'vfo—M Guyau, La morale anglaise contemporaine, p. 35—36.
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Jpyroli agaMennTi#f CTOPOEHAKRS HMIHDHTE KAr0 YTAJIUTR-
pasna, Taons Croaprs Mna.aas, 00parats BHUMAHIE HA
IIaBHEE HEJOCTATKN CHCTeMH BeHTana ¥ UOMpofoBarb WXEH yCIpa-
Bars. He Bgasasgcs BB MOIPOGEOCTH, MH OCYaHOBAMCA HA JBYXD
CIaBHHXF NyHKTaXh yuenis DeHTayma, KOTODHXB Kacaercs 10-
usra J. C. Muiig BRECTH IONPaBKY BH YIWIATADEYI Teopiro
HPaBCTBEHHOCTH.

Xopomo Bmgs HecocroareasHocrs benraMoBoil DpHEIAfHOI
apuenerasn 5 abab owbErm ymoBoapcTBiE M crpajamiit uo
HCHLIIOYHTE.TbHO KoamyecrBernomy macmrady, J. C. Mazis cub-
Ja%6 NOMETKY JOUYCTETH BO3MOKHOCID OLBHEE YROBOALCTBIH no
uxs xayecrBy. CosepureEro coBMECTAMO CB NPEHIMIOMS TIOAB3HL,
TOBOPHTS OHB, XOIYCTATH 4YTO HEKOTOPEIC BHNH YEOBOABCTBiil
Goxbe pocrofimm whmw mpyrie '). Xors maGuiofarorcd HecOMHBH-
HHE CIyYam, KOTIa JIOJA NPEXmoqfralors HHEBMEHHHA H  Bpel-
HEA yA0BO.IbCTBIA Orary HecpapHenuo Goabe WBHEHOMYy—310pOBBIO,
uo A ne BBpio, rosopmrs 1. C. Mumurs, 4 Be BBpI0, uT0OH .JIO-
AR MOCAM COBHATETBHO HPEIUOMUTATE HECIIATO COPTA YIOBOIL-
CYBi BHCHIUME ).

Heo6xogmsocts ipuuars @sgberusii apryments Ha Bhpy
ecTh yme caMo 110 cedb mpexpacHoe JOKABATENHCTBO HENPUrOJ-
HOCTH JOEABRBaeMaro »1mMs mnyrems mogoxcuia. Ho mpomd ro-
TO, €CIM MH BIYMAeMCH BE CIIOCOOH, Koropre y Hacs mwbiorcd
A oiBHEM YROBOILCIBIH 0 AXB KAYECTBY, 10 M0 CIPABEJIU-
pomy pascymuenito I'ioffo—»MBt upmgens wn 3akrwyeniio, 910
i oiBHKM  yIoBOABCTBiNE WO BXB EKavecTBy MH  He Ambems
muuxs myreld kpomb oubuem 1) 0o KOAMYCCTBEHHHMDH  PAsIH-
qiAMe, 2) 00 MOPAIBHOMY JOCTOMHCIBY 9THNE yIOBOALCTBif. U
caMo coGow pasymberca uro Hu TOro HE Jpyraro cnocoda oirbm-

1) J. 8 Mill, Utilitarianism: ,It is quite compatible with the principle of
utility to recognise the fact, that sume kinds of pleasurc are more desirab-
le and more valuable than others¥ p. 11.

2y Mill, o. c., p. 14: L1 do not believe that those ........ voluntarily
choose the lower description of pleasures in preference to the higher®.
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rosopurs N, C. Mmiap, Gmaa Ou ouens meuarssa (Life would
be a poor thing), ecxm 61 3r0 OHIO HE TaKs.

Oxnaro, Bmbert cp T'wiio, ') MH MOomeMT CKa3aTh, YTO
OCHOBHIBATH CHCTEMY MODAIH Ha TPOCTOH accouiamim miei—1o
Mmensireli wbpE puckoBammo. Accomialia uge#i ecTh CBA3H IHCTO
BHbwmHAA, caywaiimas, w mocraHoska J. C. Maurems Bcelt cm-
CTeME . MODAIH BB 3aBHCHAMOCTH OTH acCCOLiamin ngell HECKOIBKO
He Jyume yacHiers abio, ubm®r BentaMoB® DpmEHIANS cAMOA-
Tid.

Eecrz 6u J. C. Mmiie 0CTaHOBHICA TOJNBKO HE 9TOMB 00~
#CHEHIN BO3HWKHOBEHIZ W CMHCIA 00mMecTBEHENXE fo0poxbresei
3% 3aK0HA accomianim wied. 10 MH Onam OH BmpaBb CERa3ars,
70 OEB HNCKOJBKO He [OJBMEYyID  BUOepefd  YTHIATAp-
uylo fmrocodito mo cpasreriio ¢ Bemrawoms. Ho y H. C.
Munuras wberawm mporiajnsaers HHAad Touka 3pBHiA, IpPaABIA
crafo pasBETan N HEAO0CTATOYHO peJbe)HO BHCTABICHHAT, HO
rhus He Menbe cocTaBaTOMAd HecOMHEHHO BARHHI mATS BIle-
pers BB pasbHpaeMom® HaMd oTEomeHim. OHH He DPash BHCEA-
3HBACTB Ty MHCIb, YTO 3AKOHE Halmeil cONialprHO# Opramm3amin
TAKOBH, 9T0 HHTeDeCH OTIBIBHEIX'S HHJHBAIYYMOBB HAXOJATCA
Bh LapMOHIE ¢b HHTepecauu I1rhiaro oOLECTBa, YTO TOABKO MPH
9TOMB YCIOBiM MOMEeISs Cyl[ecTBOBATH 00mectso %). 9Jro yime
doapmoii mwars Buepexs. 3xfes JA. C. Muiib He TOABKO CTABATH
BOUPOCTH O HPOACXOEACHIN ¥ 3HAYEHIH CUIIAJIBHKX'5 YYBCTBH, HO
u jo nbxoropoit crememm paspbuaers 3ToTn- Bompoch. OHEB
HPABMILHO OODAlIAeTh BHAMAHIE HA COIEIAPHOCTE HHTEPECOBH
BE 00mecTBh, NTEYIa €b HENpelomHOH HeO6XOLEMOCTHIO JORHH

1y M. Guyau, O. ¢., pp. 282—293.

) 0. e., p. 25: ,, ... laws and social arrangements schould place the
huppiness, or (as speaking practically it may be called) the interest, of every
tndividual, as nearly as possible in harmony with the interest of the whole®™.
Q.c..p 47: .Society betwecen equals can only exist on the understending that
the interests of all are to be reguarded equally“.

Bubaunoteka "PyHusepc"



— 2] --

BHTEKATh YyBCIBA CEMIATIH OmYBIBHKIX'G YJIGHOBD 00IU[ECIBA
ADYTd KB ADYTY.

Ho tarag rtouyka spbuis mporragmsaers y MiLlif Me.TBKOMB,
Kakh OH Memly UDOYAMB, ILIAaBHHI me IeHTPH TAmecTH BChXB
ero pashdcHeHifl W IOKABATCIHCTBD JEMUTE BH UPH3HAHIA W BB
HaCTOHYNBOMB yTBEP®IEHIR, YTO CO3HAHIE KAEIHME 1eI0BEKOMB
COLEFAPHOCTHE CBOMXH METEPECOBS Cb MHTEPECAME 00l4ecTBa AR~
ZeTed Ha accouiaumim mieit, ocHoBAaHHON HAa emeIHeBHO HA(IIO-
TaeMHXs (AKTAX® COXMIAPHOCTY HAMAXDH WNHIEPECOBH CHb HHTE-
pecaM® EPYTAXE BO BPeMA KOOIePaTHBHON TBATSIbHOCTH, IipHYSMD
9TO cosHaHie coampapHoctm yrpbiIsercd Bb J10IIXH BOCIHTA-
Hiems.—3acayra passmria npasmibHaro BosspBuid Ha MPANIHEIB
noapss npmuagseRurs ['epdepry Cuencepy, nocrapusuieMy yraad-
TAPUSMB Ha IPOYHOC OCHOBAHIE 3BOIIONIOHHOH (Purocodin.
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Y THAMTAPHO-IBOJIOLIOHHAA MOpaJb W ed 3HayeHie.

Ilepoeprs Cluuesceps Jars OpPABULIbLHOE 000CHOBA-
Hie YTILIATApPOBMY HA oimHHa nars J1B1s paube byt MOABEIOCH
counnenie 1. C. Muiis o0 yroamrapusub ). Ho raxp kaks Ha
ero (miocofickisn TOKTDHHN Hajiemaliee BHEMaHIe 00pauleno
OHI0 ropasio noszube, taks wane L. Ciueuceps m BH Hacrosmee
BPEMA MPOJO.IKAETS PDASBABATE B'h PABHEXTD COUHHEHIAXE A CTATh-
AXh CBOI TeOpilo, O TaKh KAKB 10 CBOEMY COZCDEAHIN yiMIN-
rapusns CneEcepa CTOHTS HECDABHEHHO BHIIE YTUAFTApHE3MA He
roapk0 Bemrawa. o @ J. C. Muzrs—xut supasb cuecys ero aru-
geckis Bos3pBHIA RKakb Ou JATBEBHIOME pasBurieMs JOKIPAHE
JTLIBTADHZMA, XOTA— IOBTODHI0 —er'0 0ONOCHOBAHIE FIIIUTAPHIMA
nperirecrsyers TarkoBoMy 1. C. M.

Ecim Bemrawms, umraess wpt y Cueucepa, OTHOCUTCH OTPH-
areIbHO Kb HPABCTBEHHHMT YYBCTBAMT, HASHBAA HXE aHAPXU-
9eCKAMB 1l KaNPH3EHMNG HPIHIENOND HPOH3BOJLHAIO Cymienia,
TO ero CONCTBEHHE KpATepifi-- IpABIUND HAEOO.LBUIANO CHaCTid
(greatest happiness)—sisoiinb omnéouens. ¥ nebxs yrumamwrra-
pacTops ocraercd pBuymE0 HepBIICHHRMS BOIPOCEH, Y10 TAKOC
moapsa (what is utility)?>— soupocs, xoropuii upu wosBIeHin
K2:E1aC0 HOBALO COYMHEHId [0 DTOMY HpeIMeTy, BHBRBaETh 0es-

1) ,Ctilitarianism*  Muian nossuics 81 p Fraser’s Magazine wu 16861
roiy, a pdocial Statics® Cmemcepa smmio p1 1850 romy.
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HOHEYHHE CUOPH ') —BBAp moHATIA 0 CYACTIA TaKb DasiudHE *).
Cs mpyro#t cropomst Cuemcepsh yka3WBaerTs, 410 ecdu On
MH B3IyMaId Bb TOBEJeHil HAMeMb DYKOBOJCTBOBATHCH CO3HA-
'TeIbHEIMB DacieraMdm 1o mpaBuiaMb beHrama, 1o mamm uacxb-
JOBaHIA OEUIAEMHX'S ToCAEICTBiH GblIK OH TAKb MPOJOJKATEABIH,
caMH#l 5TOTH Hpoumecct ORAB OH Takp CIomeHnsh, phIleHis Taxs
TPYAHH, 9T0 BCH HAlIa AKE3HP ORIA OB HAIIOIHEHa STAME BH-
uncrenieM® BEpOATHEXS® MOCTBACTBIE HAMMXE 1I0CTYIKOBS ).
Meroxs, KoTopoMy cabryers lLpAPOJa, BOBCE HE TAKOBS.
Bs nmace, mOyreM® IPHCIOCOOIEHIT Kb OKPYHMAOILEMD HACH
YCIOBIANMS REBHH, BHPAGATHBAETCH HENOCPEJCTBEHHOE CIpeMie-
Hie kb nocrynxams m3Bbermaro poga. *) Bs uactHocrm mssber-
HAr0 DOJa PeryimpoBarHoe noBegenie (upright conduct) rHeo6xo-
IEMO BIg BceoOmaro Orara, IoveMy M CyIIeCTBYITH BH HACH
HeTOCPeACTBEHAEEe HNITYIBCH KB TAKOMY NOBeleHilo, Ha3HBaeMEE
HpaBCTBEeHEHMS uyBcrBoMb (Moral Sense). 5 Orcioga cabpyers,
9T0 310 ecTh CcaBECcTBie HEJOCTATOYHArO HPHCUOCOOAEHIE ¥ 9TO
no obmeMy BchMb EH3HEHHHMD dBJIEHIAMB 3aKOHY LPHCIO-
co0J9eMOCTH—3X0 IOCTENeHHO JOA%HO HCYe3aTs. Bee, yro :m-
BeTh, HATAHAA CH DIEMEHTAPHOH KIETOYKH H KOHYAH CAMAME
4ex0BBKOMT, MOBHHYyETCA STOMY BaKOHY IPHCIOCOOIEHIA KB OEPY-
FaoWEMs  ycropiaws. ¢) Ueropbks He cocraBigert HCKINYeHIT
HH B5 YACTO-PABHYECKOMS OTHOLIEHIW, HE BB OCHXHIECKOMS. ')
Xopomnenbko yCBOEBE ce0b STH WETAHH, YTO 310 e€CTh DPesyxb-
TATH HELOCTATOYHOH UPHCHOCOOJIEHHOCTY H YT0 9Ta HENPUCHO-

1) H. Spencer, Social Statics, 3-d thousand, 1868. p. 40.

% 0. ¢., p. 15. ,,-..the standard of .greatest happiness' possesses us
little fixity as the other expuments of humau nature™.

9 0. c., p. 30
4 0. c., p. 30.
5 0. ¢, p. 31
% 0. ¢, p. 74.
7) 0.c,p. 74 and 75
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COGJACHBEOCTE HOCTEIEHHO YMCHBUIACTCH perbrersie mambuenid
BHyTPeHHeH KOHCTHTYUiE cO00Da3HO BEBITHAME YCIOBISMS, ') MBI
ropopurs garke Cremceps, npiiens Kb HensObmHOMY ® BEpHOMY
BaKIIOYeHi0, YT0 YeIoBbueCKis CIHOCOSHOCTH BEIOM3MBHANTCA BB
Hanpapjedin Ham0oIpmed HPACIOCOJIEEHOCTH KB CONIaIbHEIMD
yeaoBigws, uro 310 H 0€3HDPABCTBEHHOCTH JOMEHE [OCTENEHHO
ACYESHYTs H YTO JIOXH HeH30B®HO cOBpeMeHeMB JOCTUIHYTH BB
STOMB OTHOINGHIE COBepIIEeHCTBA Z).

W ecim MH BIjuMs® BOOYi0 HECOBEDPUIEHCTBO Jiofielt Ha
EAMIOMB [MAry, TO 3T0 OOBACHAETCH .JIHOIb HEJOCTATOUHOM HMXB
EPACIOCOGICHHOCTEI Kb COBPEMEHHHME CONiaIbHEME YCIOBiaM®B
EUIHE, TEDEAUBAHIENE KAUeCTBH CBOHCTBEHHHXS IPEFUIECTBY-
OIAME XHMERYeckaws yeloBiays musaum 3). IIporpeces, cab-
IOBaTENbHO, IPEACTABISETCH He CIytafiHHMDb fBlemieMs, a ecre-
CTBEHHOH HEO0XOIEMOCTRIO *).

Br ®310meHHHXT MOJOKERiAXD BAKIOYAETCA BCA CYUIHOCTH
sradeckaro yuemis Cmemcepa. Bs parspbiimnxs CBOEXD TpyIax®
04 JAIb pa3BUBAIL BTH H7enm, IPHBONAIG HXF B Goxbe
CTpPOitEyI0 cHCTeMy T 00cTaBifrs Goabe moZpoGHWMYM B BEcEE-
MH [OKa3aTeAbCTBAMM, BHIOM3MBHEA I[DA YTOMB H OCHOBHYIO
¢urocopckyro Touky sphmiz cooGpasso mporpeccy sBoINOIiOH-
mofi reopim, ¢k TeveHmieMD BpeMeHm HacryumBiiemy. Bm <Social
Statics» , magammoMs 3a BoceMb xBre 0 mossrenis Japsumosa
«Ipoucxomienia BugoRE», Cnesceps Ccrours eme BB Oioxorm-
YeCKHXH BOmpocaxs Ha Touykb 3pbuim Jamapra, smabsmaro
Qaxrops spomiomin e HacabicrsemHoll uepegayb IpUBHAKOBD
upioOphrenENYs MyTeMD yHpamHeHld OPraHoBs KIA MPECIOCOG-

1 0. e, p 77.
2) Q. ¢, p. 80.
3 0. ¢, p. 77.

%) 0. ¢, p. B0 ,Progress, therefore, is no accident, but a necessity**.
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xemis ¥b BEBIIHEMS yerosisms ), m 9pasMa Japsuna ?), BH-
ckasaBmaro 1B e MHCIE ojHOBpeMEeHHO B Jame HBCKOJIBKO
parsme Jamapka. Horga »n 1858 rosy ogmospemenno Yapis-
soms JapeEroM® m Axsdpegoms Péccerems Yomrrecoms GHIb
(opMyTHDOBAHT 3aKOHF eCTeCTBEHEALO 0TOODa °), TO HeCMOTpH
Ha yBIeYeHie HTEMT HOBHMB NPUHIHIOMS H Ha OpeEeGpemenie,
Ch KOTODHMB CTaId OTHOCHTECA kb Jawapry, cmbmusas ero
Bo33pbaig ¢b Bosspbmiamm Boddonra, npomosbpmBaBmaro nps-
Moe BIifHie OEDYyEAMIIAXH yCIOBiHi Ha H3MBHUMBOCTE Opramma-
uoBB, ['epbeprs Cumenceps ocraxca BBpes®s cpoell MEPBOHAYAND-
Bolt Toukt 3pbmig mpHECIOCOOIAEMOCTH OPTaHEZMOBE, HO HE OCTA-
BRIG 0e3® JOIEHAr0 BHUMARIA ¥ BHOBL OTEDHTHE ¢arrTops
9BOXIIiK —ecTecTBenERYE 0T60p® Bexbacreie GoprOH 3a cyme-
CTBOBaHie—HX BBeIb €0 KAaKb (PAKTODD SBOJIONIE BB CBOW
cucTeMy IOFF HMeHeMT KOcBeHHATo ypasropBmenis (Indirect
Equilibration) *). '

Brarogapa sromy BB jasbEbimuaxs Tpysaxs ceomxs Cues-
cepb MOTH DasBEBATH CBOM IIE€DBOHAYAIGHHSA INOAOREHid MOYTH
He H3MBHHA TepMEHOIOrIA M BHpPa6oTaIrs Ha TEXS HAIAIAXB,
KOTODEIA MOCIYHEHIH OCHOBOK Xad <«Social Statics», mozmyw =
BAKOHYCHHYI0 STHYECKYIC CHCTEMY.

Kpaeyroxsaums xamuems Beeit sposonmioErof ¢mIocodinm
Cnencepa sBigercad Hied ypapHopbmenia. Miposolf mpoueccs

1) Jlamapss Bh cmaroms BhHrh (opMyXEpoBars cBoOR Bo3sphmia BE
oHistoire Natorelle des Animaux sans vertdbres* »m wspleramxs sermpexm
BO20&eHiAXE, H3L KOTOPHXEL Hocaibgmee racnrh: ,Tout ce qui a été acquis,
tracé ou changé dans P'organisation des individus, pendant le cours de leur
vie, est conservé par la génération et transmis aux noveaux individusqui pro-
viennent de ceux qui ont éprouvé ces changements®.

?) Bt ,Zoonomia® ME YHTAEMb: ,...all animals uudergo tranaformati-
ons which are in part produced by their own exertions, in response to pleasu-
res and pains, and many of these acquired forms or propeunsities are trans-
mitted to their pesterity*.

3) Br 3-mp rToME Journal of Linnean Society,
4) The Principles of Biology, vol. I, Part 1Il, chapter 12.
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ecrb JBEEEHie BH HANPABICHIA paschanix, pacxommenia (Diver-
gence) CHIb W OTHOBPeMEHHAL0 ypaBHOBEIIEmiA TBXH M3F HHXE,
KOTODHS HAXOJATCH B COCTOAHIM AHTArOHW3MA 'j. JTO iKe Ha-
9210 ypaBHOBBUIEHIS ABTATOHM3APYOIMEXE CHIB Hoxsneno Cen-
CepoMT BEL OCHOBY €0 HLHYECKATO yueHif. OBOINIA ToBejeHid
KaKb H BCAKAK APyrad YBOXIOILA, TOBHHYeTCA HTOMY 3aKOHY
ypasuopbmrenin. §I me mubio BB BEXY, rosopmte Cuenceps,
pasroBbCie kaxn moko#f cueprd, A pasymbio IOIBHAHOE DABHO-
pheie %). Op gakoil Toukd 3pBHiA ME HE B3LISHEMs HA DBOINIIN
mopa.an —MH Beanh mpocrbrums abiicIBie HTOro BeIHKAro 3aK0HA.
Cs 9Hcro-(puswaeckolt Touxm 3pbeis mpaBHIAa HDaBCTBEHHATO
noBefeHia o0esnednBalOTs JOfAMP HaubGorbe ypaBHOBBIIEHHEIH
XapaKreps OTHOmEHIR Kb BubllHeMy Mipy €h HAMMEHBLIEH TPa-
roro ¢uas ®). Cp dioxoraueckoll Touxu 3phRiZ HpaBerBeHHOE TO-
Bejenie odesmeumpaerTs YexoBbry pasmorbcie Qymrnmii ero opra-
HE3MA *), TaKb KAKD MHBHH €CTh COBOKYNHOCTh (PYHEmIE opra-
HE3Ma, OCYIieCTBIZIOIMMEXT LPHCIOCOOIeHIe OTHOMEHiH# BHYyTpEH-
HEXS Kb OTHONIEHiAMT BHBMEAMS ®), B HEJOCTATOYHOC HAHM H3-
AumHee OTIpaBleRie Kakoi 6 To Hu Omi0 PyHEUiE Bpexmo
OT3HBAETCE H& EHE3HEHHOMT upomecch ©).

Cs memxoxormueckolt Tourm 3pbEiZ pasBaBavOu(idcs BB HACH
HDPABCTBEHHHA TyBCTBa 00€3MeYABAIOTE HAME TOXE CAMOE YPaBHO-
Bhmenie, Hay4ad Hach C000pa30BATHCH CH BamHEMH, XOTH GH
M OTTAICHHEIME DeBYJBTATaMH, & He NPEIN0YATAT: UMb MEMO-
AerEHE Brevemid. Joctuwraerca 9T0 oOTYacTM  COGCTBEHHEMB

1} First Principles, Part II, Chapter 22.

2) The Data, of Ethics, p. 71: ,Evolution in conduct considered under
its moral aspect, is like all other evolution, towards equilibrium. I do not
mean that it is towards the equilibrium reached at death....but | mean that
it is towards a moving equilibrium®".

3) 0. e, p. 711-73.

4 0. c., p. 98

5 0.¢.,p. 19,75

6 0. ¢, p. 75.
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OTIHITOMB, OTYACTH YHACIBIOBAHHEME DE3YJIbTaraMé OlUHTa Ipej-
KOBB W, KAKD BPODHYHHMG MOMEATOMb, YCHIUBAETCH Blianiems
TPexX’h CA4HENLl — moIrTEYeckof, perrriozsoit u couiatsyoit !'). Cs
coiiozornyeckoit Touru 3pbHig srEka gBagercd HUYBME EHEME
KaKb ONpefbIeHHHMHE HOPDMAMA MOBEXCHIM, MPUCIOCO0.ICHHRIME
Kb oOumecTsennoi xu3en 2). Be gaspubitimeMs usiomenin Cnen-
cept PaslupaeTs HOLPOOHO CMEICIE W 3HaYeHie YrOW3Ma H AJb-
TpymsMa Bb RUSHH X0Jeil N DPAXOIETD Kb BAKIOYEHI0, 4T0 B
T0 H Ipyroe CBOMCTBO OJHHAKOBO [id Jofeil He0OX0IMMO, 4UTO
B NPAaBAIBHO OPIraHA30BRHAOMSE oduiectb sra 185 remjeHOin
HOJKHH HAXOIATHCA BB COCTOAHIE Bo3MOmHO Ooabe OIH3KOMB KB
paBHoBkcio ®) T yro al0jH MOCTEMCHHO NIPHOIMEKAOTCS Kb HTOMY
ureaspHoMy ypasnosbueniio *). Takoe cocrosuie ugeaIbHArO
papHOBBCIT MEHIy JIHYHHMY CTDeMICHIAMD KaXIaro HHIUBALYYMa
7 O0UECTBEHHRME TpedoBamiamu, Tako#t NOPATOKS, KOTOPHI
ofycrosuts mogoonoe pasuowbcie, CreHceps Ha3mEBaeTs aldco-
JioTHOH 9TEKON, a Bch HecoBepHmIeHHHeE MODAJIBHEE KOLEKCH —
ornocaTexbHoRt srukoit (Absolute Ethics, Relative Ethics). ®)

U3s aTor0 Kparkaro H3I0KEHiT BUIHO, UTO STAYECKIT BO3-
spbnis Ciercepa Moryrs OHTH cBeleHH BB cabiyouyn ¢op-
Ny.Iy —HPABCIBEHHEH KOIEKCH €CTh COBOKYOHOCTh IPABHID IIO-
BeICHIS, HOJIE3HHXDB 118 OTILIFHHXT HHIEBEIYYMOBE H 14 00-
U[ecTBa 1 BHPAOATHBAIOLAXCH IYTEME NpPIENocol.Ienid Kb ycao-
BLAMB HIIZHH.

Bamuylo sacayry ompeibienia mCTHEHATO XapakTepa MOPATH
pasybasers ¢p Cmencepoas Beamkifi matypatucrs Yapass s
Jlapsu s, coropuii Buckasusaerd thiEe MHEIN, HO BBCKOIBKO
ep mHodt rourm spbuis.. Nors Tapsame u umpmsmaers Baciba-

1) 0. e., p. 120, 122, 126.

2} 0. e., p. 133 a. foll.

3) 0. e, p. 243.

) 0. ¢, p 251, 275 a. oth.
3 0. e, p. p. 268, 275 a. oth,
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CTBEHHYI0 Hepeauy mupio6pETeHHNXB CBOKCTBS '), HO BHBOXATD
TeOpil0 HDPABCTBEHHKXD YYBCTBH IIABHHMB 00D30ME OCHOBH -
BaiCh HA MPEHENAIE GOpPHOH 33 CYINECTBOBaHIe W €CTECTBEHHALO
orbopa.

HpaBerBenans gyBcrBa, roBOpHTH JapBHES, PasBHIAUCH H3B
06MECTBeHANXE HHCTRAKTOBS ). O61ecTBeHANA ABOTHES OKA3E-
BalOTH DY JPYTY PasSIMYHHES YCIYIHE °), TaKb 9TO Yy OOWATENb-
HEXD RHEBOTHHXD DasBEBAIOTCA UYBCTBA B3ANMHOW NPHBA3AH-
HOCTH, ydacrid, cocTpafadis !), W TAKh KAKG TyBCTBA BIAMMHOM
UPEBA3AHHOCTH, 0OMBHS yCIyrh, B3aliuTa COUIEHOBS O00UECTBA
BB HECYACTIH ¥ ADyrid NMOZOOHHA KadecTBa ABITIOTCA MOJESHEIME
X1 o0mecrss a cabjoBaTersHo W 111 BuAa BooOme °), TO oHE
8akphILIfIOTCE NyTeMb €CTeCTBeHHAro0 0T60pa, TAKh KAKD MHUBOT-
HHA, y KOTODRXE Tagid kavecrsa cmicbmbe pasBATH, HMBIOTH
Goxbe Bbposrmocrn mepemurs apyraxs °). o ornomenilo kb aio-
XaME FBACTBYeTH KOHEYHO TOTH e BaKORB: «HHKAKoe oGIIeCTBO
He ymnaocs 6w swmberd, ecumbu yGifictBo, rpaGems, msmbma u
T. 0. ORUIE DACHPOCTPAHEHH MEJELY €r0 TICHAMH; BOTH MOUYeMY
BTH IMpeCcTyILieHia BB MperbIax® CBOero ImIeMeHH EIeHMATCH
BBUENME 1030pONTH> 7). VEasHBas HA HENPABAILHOCTH BO33phHil
SMIADPATECKAr0 YTHIHTADE3MA, BHBOJANAr0 HPABCTBEBHHS UyB-
CTBa W35 CO3HATEBHAr0 CTPeMIEHid Kb HaHGOABIIEMY CUACTiI0,—
TAKE KaEB OWI0 OH Herbmo roBopwrs o mpomcxomuenim oGme-
CTBEHHNXS HHCTHHETOBS HACIIHXE RHBOTHHXD H3% CeOAII0Gid
HIH B35 MelaHid cvacris oOmecTBy—JapBEHE OGTACHIETH, 4TO

1) Bb mavarh Japeun1 Bce cBoe BEWMREie COCDPegoTOYRATL Ha darrops
€CTECTBEHHAT0 0TGP, HO Kb KOHUY EWIEH, OCOGEAO B MUCHMAXS, OHD Ipd-
MO YEaswBaeTh M y@acabjomamie npioGpBrenswxzT, npHsmakoBs.

%) TIpoucxomnenie wexopkga, T. 1-H, crp. 74—75; 105.

3) 0. c., erp. 79,

4 0. e, crp. 80-81.

5 0. ¢, erp. 89; 105.

8) 0. c., ctp. 89- y0.

7 0. e., erp. 101.
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HOAB CAOBOMB <00mee G1aro» IONAHO IOHEMATL <CpefcTBa, Giaro-
Zapd KOTODEIMB BO3MO®HO Ooxbllee THCIO 0COOel MOMETH BHI-
POCTE BB MOXHOMB 370p0oBRE H cHIB m passATh BCB cBOM €mMOCOG-
HOCTH TIpH JaHHHXD ycioBiaxs ). T. e. Japeaus mpmsHaers
OCHOBHO} NPHAELMNT YyTRIMTADA3MA O HamborbmieMb Oxarh Haum-
OoFbImaro umeIa JXioged, HO JaeTh €My TBepAoe 060CHOBaHie Ha
HAYAJMaXD DBOMIGIIONHOH TEOPIE COrIacHO NPHHIALY eCTECTBEH-
Haro or6opa. Becmia yMcTBeHEHHE CUOCOOHOCTE TIEHOBH JAH-
Haro o0ImecTBa WIA ILIeMEHE HECOMHBHHO A2I0TH eMy OTPOMHHA
TPeUMymecTBa H (O03BOAAIOTE €My PasMHOKATHCA M BHTECHATSH
apyris mremera %). Tome rorgHO crasaTh H O HPABCTBEHHHXD
KaYecTBAXD: <XOT4 BHICOKI# ypOBeHb HDaBCTBEHHOCTH JAR€TH KakK~
xomy ueiopbky BB orgBasHocTE m ero IBTAMB JMING BEChMa He-
Goabmia MPeHMYIecTBa Halh FPYTHME YJEHAME TOTO Ke ILIEMEHH,
WA He MPHHOCHATD AMB HHKAKAX® BRIOAG, ThMB He merbe olmee
NOBEIMeHie 9TOr0 ypoBHA H yBelddyeHie YHCIA JAPOBHTHXS Jofei
HecoMHBHHO JaeTh OrpoMENF Nepepbchs ORHOMY ILIEMEHH HaIb
apyrams» °). W wbms Buime crymens nMBHIA3ANIH, Ha KOTOPOi
CIONTD JAHBHH Hapogh, THMP BiidHie ecrecTBeHHaro oréopa BD
ofracrn HPaBCTBEHHHX> KayeCTBh CKasHBaercd  cHIbHEe.
[IpecTynupkn SIEMAHHPYIOTCA HAM HCOPABIAIOTCE, JHAOQ CTPa-
JAOUA YMCTBEHHHMS Da3CTPOMCTBOME cojepmarcs BB JbueGHA-
naxb, Oe3mOKofiHEE 2MeMeHTH 00mecTB2, HE Baxojd IpocTOpa
CBOMNSD IyPHHME HAKIOHHOCTAMG, CAMH BEICEIFIOTCA H3H CTPAHH *)
M TAKAMD 00PA3OMDH BHNIYEKAAHHEA KATEropin BpPesHHXD ofme-
CTBY MHIMBUAYYMOBH He OCTABAAIOTS MOTOMCIBA WIH OCTABIANTSH
ero vp uHesHawETeisHoMB ymcrE. Heywmbpemmmii o6pass ®m3un
A pa3BpaTHOe IOBejeHie TawEe TYOHTeIbHH A4 AWUE, IOIBEp-
HeHHHXD HOPOKaM’b, W A% HXB HOTOMCTBA 5.

1) 0. e, crp. 106.
) 0. c., crp. 177, 179.
3 O, ¢, crp. 185,
4 0. ¢, crp. 193
3 0. ¢, crp. 193.
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Hrags, 3o Bugews, wro Japsues BB BOompock o mpowme-
XO®ICHIN HPABCTBEHHSIXB YYBCIBH NOYTH MCKINOUYATEIBHOE BHH-
Mauie OTIABAYE HAYALY eCTCCTBEHHALO 0TGOPA ¥ ero Teopis
H)ABCTBEEHHXD WYBCIBH MOKETH OHTH (JODPMYINpOBAHA cIELYIO-
HEME 00pasoMB: TaKbs EAKh MHOTie KEBOTHHE BHIH BCAYTH
dopely 3a cymecTBOBAHie. coeimusach BB odurecrsa, BB popah
KOXL1eKTnBHOE GopsOH 3a cywecrsopamie. Tak®h Kakb ueaoshus
npaMEHAeTs OYTH HCKIIUHTEJABHO ATy (Popmy GOPBOH sa cyuie-
cTOBaHie, 10 COIMIAPHHS OTHOLICHIA MERAY COLICHANN 0OHICCIBD
BHPAGATRBAIOTCA eCTECTBEHHEME OTGOPONT KAKD IOJIESHMHA BUAY
CBOHCIBA W MOPHIOKB, KOTOPHIA TAKAMD 00PABOMB BOLAPTCTC
B'5 0GIecrBh, HasHBAETCA HPABCIBEHHOCTHIO. '

Beakys sa Crnencepoxs u Japsupows mossmaach 1rhaau
ILICHJL HTREOBE HBOJIOUIOHACTORE. KOTOPHE BAXONAMBHAOTE HN'b
BO33PBHIA BB YACTHOCLSIN'B, WHOUAA TARC KPUTHEYIOTH UNTB, HO
e o0uers o uhIoMb BeeTakd 0CTalores BBEPHLL OCHOBHHMDb BOH-
spbHiaMB, HAMeEZWBMND BHPAREHIC BE TPYIAND HTHXD J(BYNH Be-
JIMEHXD MEcATesed ). Me He MOEeMHs BXOANTH Bh WBAOMCIIC M
pazemorpbuie Bo3s3pbHiE Bebx wrnx® mHearescH, TaKkb Kagh

1) Cota oraoesrei Alfred Barrat, ,Physical Lthics*, 1864 13 Carueri
JSittiichkeit und Darwinismns®, 1881: John Fiske, ,Outlines of cosmic philoso-
phy*, 1874 u ,The Destiny of Man 1884; Leslie “tephen, ,'The science of Kthies,
1882; W. H. Rolph ,Biologischc Prubleme®; Paul Ree wi mocabygpewn coun-
Herin ,lde Entstehoug des Gewissens®, [883; [arald [offding, , lthik® 1887
Georg von Gizyckl, ,Moralphilosophie®, 1889; 5. Alexauder ,Moral order and
Progress“, 1889; C. M. Williams ,A Review of the svstems of Fthics fouu-
ded on the Theory of evolution“, 1893 (chapters VIII and 1X); Th. Fowler
“Progressive morality“ 1895; Ch. Rappoport, ,Die sociale Frage und die fthik¥,
2-e Auflage, 1895; crona ®e joamens GHTL orHecens Ernst Haeckel, woropmii
He nHcarh cHelialbHEXD COUMBERIH 1m0 »THEE, HO Boofule HEOIHOKPATHO BLI-
CKA3KIBACTCA 110 BONPOCY O IPONCXOKEHIH HPABCTRCHMOCTH CUBEPMICHHO B
ToMb-ike ewulenrh, rawb Jlaperun. JoBoibwo crpansoe suewarrbuic npousso-
IATH nucateld, kakw G. Richard, ,I.origine de Pidée du droit* 1892, Durkheim
»De la division du travail social“, 1593, KoTOpHE CraBoBATCA Ha IBOIWIION -
Hylo T04Ey 3pbmid m BB Toie Bpems, pwbero Toro aro6i 06BACHATL YrHAM-
TAPH3MDS b 9TOH ToykH 3phuin, HECTOKO Ha HEr0 HaUANAKTS.
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ATO NpAMO He OTHOCHTCH Kb NpeiMery mEamero wuacrbroBamis
Jags whae#t jgaxprbitizaro WSIOEeHIN J0CTATOUHO CIBIAHHAIO
O3HAKOMJEHIA CBH Pe3y.IbTaTaMy NPHIOKEHIT MIen HBOAILI0HAMA
BB 00JACTH HAYKM O HPABCTBEHHOCTH, B3AKIIUYAIOUIAMHUCT BB IpH-
JAHIA CTPOr0 HAYYHALO XapaKIeDa SMIEDAYECKOMY YTUIHTAPH3MY
A BHPURAOU[AMECA BD NPUHAHIA, YTO MODAIBHHA KAYECIBA
SBIAIOTCA TAKAME K€ CBOMCIBAMA MUBHXD CYyeCcrBS, usMBHUM-
BHMA COO0Da3HO YCIOBiMB CYIIeCTBOBaHiA, kaxd M Beb gpyrisa
AX'b CBOMCTBA M KAJECTBA: YTO MODAIBHHS KAUECTBA COBIAIOTCH
myreMb ecTecTBeHHaro orGopa M HacabICrBeHHON uepefavd HO-
JAe3HEXB nploGpBTeHHEXh NPEBHAKOBD KAKH IOJIEBHHS BHLY
CBO#CTBA; ¥ YTO BTOTH MPOLECCH BHPAGOTKR HPABCIBEHHOCTH
cuie UPOXOLEAETCI BB HAIpaBlerim Bce Goxpmelt » Ooapmed
nprcnocodaesrocTn. Mel Morim OH HA YTOMT Jame HOKOHYATH
HAlIA BCTYOWTENILHHS PAa3CyFieHid m 00paTuIbCS Kb HEMOCPes-
crBeHnoi mhiu, ¥b o0ue#l reopim upaBa BB €M HCTOPHICCKOM'B
pasBETiM HAYBHAS (b BOBHHKHOBCHIS MCTODEYECKOH LIKOJBI,
¥ BB €8 COBPEMEHHOMH cocTosuim—ecauln va mocrbpmin nmar-
HayiaTh ABTH He BO3HEKIO HOBOE IBWMKexnie BB oGiacra Gioxo-
[HYECKAr0 SBOMIOIIOHA3MA, OTpPasHBITEECd X0BOAbHO 3aMBrHO W
Bs 001aCTE HAYKE O HPABCTBEHHOCTH BB cMucab orpuuanis
OCHOBT, CcoBpeMeRHOH mopaau. Bb pasmbpaxs m sgaueHim 3Toro
JABIKEHIT MB IOKHEL JaThb ce0B oTvers.
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Mopaas HEO-IAPBHHHM3MA W € KPHTHHA. °

Co Bpemenm mosBienis coummemit ABrycra Beiic-
M aHa 0 HacABICTBERHOCTE—BS cpelh yueHHXB® GioJ0roBH Mof-
BRICA HBKOTODHI packob; Wied TaKb AA3HBAEMO# HENPEPHBHO-
CTE 3apOIHINEBOJ IIASMEL JIOIyYMIa BB TPYIAXBE HTOFO YUSHATO
u ero nocabroparereit ocoboe paseutie @ cBoeoGpasgoe ocBhienie.

Bs ocropb sroit mpem memmrs BEpHOe coolpawenie. fIBye-
Hie paswHomesid, BB kaxo# OH ¢opuB omo HE coBepmaIOCh
(rbaemieMT-I4, TOYKOBAHIEMS, IYyTEMD UEPETYIOUIArOCS DPAZMHO-
MeHiA BJIH YHCTO MOJNOBHME TyTeMD—METaHieMT WMKDH, KIAZKOH
ARG HIA MEBODORICHIEMT), HpPEICTaBIAETH CO00K0 HUYTO MHOE
KAKD BOCIIPOM3BEJeHie HOYCDPHAXE OPraHH3MOBH H3E TKaHeH Ma-
Tepunckaro Thra. Pasp Takag o6mHOCTS TEAHed y MOOYEPEAHO
cMBEIOWEXE ADPYyrd Apyra noxoxbuii cymecryers, TO Ipej-
cTaBifeTCd BecOMABHEHMT, uT0 HEKOTOpaZ YacTh HHBAlO Belle-
CTBA JAEHALO0 ODTaHA3Ma He YMHEDAE€TD, & KUBETH Bb ero Oiu-
@|afimeMs noroMcrsl, KOTOpOe BB CBOI OYeperb OCIABIFETSH
murh BBKOTOpYI0 uwacro coOcrBemuo#i ThirecHo#l cyGcramuim BB
ceoemt moromerBB m T. 7. CrbroBaTelrHO 9T0 HEBOE BEIIECTBO
TABETCS KaKh OH HEUDEPHBHOH HATHIO BH NPEEMCTBEHHOME DALY
NOCTeNeHHO JPYrb OTH APYra HAPOMIAOUIEXCE WHIEBAAYYMOBD
H, OYeBHJHO, DPEJCTABIZETSH TOTH WyTh, Ty CPely, KOTODAA mepe-
JaeTh MOTOMCTBY ODraHH3ANil0 E BOOOWIE KAYeCTBA IPEIKOBH.
Takiz coolpaxenis ocramoBminm Ha ceGB pEmmanie ussberaaro
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comaTmueckis kabrim. I3 5T0f Teopim HENPOPHBHOCIA  3a-
pojnitnesoi 1iasmn BejfcMaET BFIBOIATSH BECBMA BAUJKHOE cab-
crsie: eeTH 3apojHimesHs kabrru, cogepikamis memsmbrernyro,
HDeFHAsHANeHIYIO 118 Ihaelt pasMBEOKReHId, 3aPOLRINEBYIO ILTasMY,
PaHO H COBCpIIEHNO OTTBIATCS 015 CoMATHUECKAX's K1BroKs, 10
nuxasis wanbHeHiA BH CrpykTypB mocaBEHNXE e MOUYLH BE-
aBath coorsbrerByommxs E3wbEenilt me sapogwmenoii asmb;
orcioza cabiyers, uro npioOpBreHHNs C¢BOHCTBA UC ICPCIAIOTCH
10 HACTBICTBY W 9T0 eFHACTBEHHEMSH (JAKIODOME 3IBONNWIIL AB-
JAA6TCA eCTEeCTBEHHHIT 0TGODS.

Beiicuants mymbers moBoIbHO MHoro HocrbgoBaredeil 1 Meayy
IPOYUME €r0 HIeH BHSBAIH HBEOTOpoe HOBOE JBUMEHie BB 00-
JACTH HAYKW ,0 HPABCTBEHHOCTH.

Fexn corzacnrscs ¢r Beficmanom® @ npmsEarh, 4TO ejuH-
CIBEHHHMSB (PAKTOPOMB HBOIIOIIE ABILETCA €CTECTBEHHELH 0160,
TO NMPAZETCH OTBEPLHYTh OCHOBEL COBpeMeHHOH Mopaum. OTHEH,
crogmie Ha Tovkb 3pbmia Napsmua m Crmemcepa, npmssalors Beh
OCHOBOIIOJOKEHIA COBPEMEHHOH MOpaid W TOABKO NalOTh MMB H
NPOUCXOKACHIID WXD HaywyHoe of0nicmenie. He taxs emoTpar®s
nocrbzoparern Beficwana. Ecam eymacTenasNG (arTOPOME 5BO-
JIOTiM NPA3HATH eCTecTBeHHHE o0T6OpPH, TO JOLKHO IOLYCTATS,
9r0 00pH0a 3a Cyl|ecTBOBaHie Hrpaers UEPBEHCTBYOUIYH DOJb
BB mpomecch 9BOJXWONIA, TAaKh KAaKb eCTeCTBEHHHH 0T60pH MO-
®eTs yBilcTBoBATH JMmIE TOrTa, worxa umberca wa Iuno doabe
FEBHXD OPFAHA3MOBS, YBMF CPEECTBH [Id MXD CyLIECTBOBAHIA.
Ecim raks, 1o 3mawmrs BB 9roit Gops0b B8a cymecTBosaHie
ROLBHE CymecTBoBath nodbmgaomie u nodbmaaemsie. Crbrosa-
TEIPHO COBDEMEHHAS HPABCTBCHHOCTH ¢b ed TPe(oBaHiAME JI00BH
Kb OImEHEeMY, MuWIocepnid, cocrpagamif, paBHaro 1ig BCEXB
IpaBa Ba RASHb—He BAepEABaeTs kputrrd. [lo6bgaTern jorman
HeTpedaaTh MoObmIaeMsxs, He JXOMEHO 03BOIATH PA3MHOKATHCS
CIa0HNME, OOJbHEIMG, YPOIAME, NOPOYHHMSE JIWAAMb, TAKD KaKb
coxpamnerie C.’IaGHX’B; 3360TH 0 WXD 3JOPOBEE H O0JAromoryyim
(Tak®s HA3HIBAGMHI MegHN@BCKIA moTGOPE) BIEKYTH 33 C000¥ BH-
pORIeHie B BB OyAymems rudelr veropbuecrsa.

Bubaunoteka "PyHusepc"



Yie I'ex ¢ m sambrars sto mporupovpbuie uemiy saxo-
Hamu UPHPOEH @ uverosbyeckol mpascrsessoctu. llpuposa Ges-
KAJIOCTHA, €CTECTBCHHHI 0TOOPE ects merpediaenie caadhiimmxs
A4 1OJBBH CHIBHBAIIEXD — Memly TEME H)PABCTBEHHOCTH Tpe-
Oyers aoOBE Kb OIWEHEMY, cocTpajaHis, IoMoma ciadomy u
v, K., mouemy l'excrm BHCKA3AID JOBOJBHO APALOKCAABHOC HOJO-
#enie, aTo XoTs uenopbKb IOZYMHEHD KOCMAYECKOMY lIpolEcey,
Ho vbme He Membe Goperca ¢b HAMB 1 CTpeMHuTCH BHTH B3
noguneedia emy '). Cossanie sroro mpornmpopbuis Memzy cospe-
MeHBOH HDPABCTBEHHOCIBI0 H HBOIWNIIOHHOE reopielt mpmseTo
APYrEXH THCaTelXed KB OTPHOAHII0 OCHOBS COBDEMeHHOHE MOpAIH.
OImemcs Moprcors® ) ofpamaerTs BEEMAHIE HA TO 06CTO-
ATeIBCTBO, YTO JIOEM IPETYCMOTDHTEIbEEE H OIaropasyMHme
WEHATCH TO3JHO H pPomaaoTd Maxo gbreit. Jogm me zerxomsi-
CIeHEEE, (eSHDABCTBEHHNE H CKIOHHHE Kb [PECTYIHOCTH pas-
MHOKAW0TCA CKOABKO MOTYTE. JTO BJIeTeThs 33 COGOI0 CaMHA me-
ganpEEA mocabrcTBia mis wexombuecrsa m ByxHO BeBMm wBpamm
TAKOMY DODHEKY Beuleil uporuBoxBiicrBOBaTE EKaKs IYTEME Ipa-
BHIBHATO BOCIHTAHIN, TAKH W OrpaHEYeHieMT CBOGOTH Berymie-
mis s Opaks. Cw gpyroit cropoms, OrpoMEHE Bpegd Te1onb-
yeCcTBY HPEHOCHTCA COXPAHEHieMT KH3HN 3HAYHTENEHAI0 9ACAA
GOILHEXD, OXArofapd yAyYIIeHAHMS MeToiaMb abuenis. Pazwmo-
MEHII0 TAKAXD OOIBHHXD HacIBIcTBeHHHME On1B3EdAME Takme
Hano moxarars mpegbis Goabe crpormME 3amoHAMA 0 OpaKaxs.
®pencucs [axbtors,secenbio orpunas HacTEICTBEHHY O
nepegauy upioOpbreHENXB IPH3AAKOBB, XOPOUIO CO3HABAA HEOD-
XOAEMOCTH GOPOTHCA Ch OMACHOCTHI0 BHPO#IeHIs gelosbuecrsa,
HO Cb Jpyroit CTODOHR HaX0gd ycrpaHemie o1p Opaka Joged
¢F mIoxolf opramuzaniedl CIUIIKOMP HECTOKHMB, OPELIATALTH NO-
KPOBHATENbCTBOBATH PAHHEME OparRaM® Memly LYINHMH IMpeicTa-

1) Evolution and Ethics, p.p. 35 —36; §1—83.

2) James Cotter Morison, ,The Service of Man® 1882 lnrtapyw mo
A. Tille, ,Von Darwin bis Nietzsche“ S. 8. 143 ff.

3*
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BATeIAMA OGOWX’s TOA0BH, 00€3MEUNBAI HMB CPEICTBA Kb RASHA
# BOCHATARHIID BO3MOMHO O001hmaro wymexa mbreiil). Yoaaecs,
Bo3pamad ['AIBTOHY, 970 HAM'E HYRHO IOBHIIEHie YyDOBHA KyJb-
TYPH JIs Beefl MacCH, A BOBce He JIA oTIBIBHEXD HB0PAHHEIXS %),
mpepiaraers EHEA cpeicrsa. Orsepras, Buberb cs azsromoms
7 Beficuanons, macrbicTBenHyio nepegauy mpioOpbreHERX® IpH-
BHAKOBB, CYATAH €CTECIBEHBHH OTOOPD eIWHCIBEHHBIMS Cpej-
CTBOMT IPOTPecca, OHB NPeLIaraeTdh °) yayymunth ofpasoBanie n
MarepiadbHoe WOJMOEEHie KeHIIMHS, 9TOOH DPA3BUTH BB BHXH MO-
TPEeGHOCTh K XOCT4BHTH FAMT BO3MOAHOCTh BHOHDATH BH MYMbi
J0jel AyIMIMXB, 4 He (e3PasidIHO XODOIIEXE U IYPHHXB, AENID
6: Gorarteix®s *). Hjges meoGxogmMocTu yryuuieHis uyenorbuecrsa
KAKS BWIA IPOIIAIHBAETH BCKOAs3b y Kapraepu, Beccepa,
Pagenraysena, bBwxuepa?®), Poasrda % umossaro
pazparia BB jayxhk DBeficManoBa b5BOIIOMIOHA3MA AOCTETAETH Y
bprapunxa Hruyme.

Humme wm@3raraeTs cBOH wjieH ckopbe BB mMOBTATECKOH, TEMT
BB HayIAO-PHIOCOCcKOE dopuE, HO 5TO He yMalders ero 3Ha-
genig. Xors Hamme nurnb me Kacaercd B CBOAXD COIMHEHIAKE
3BOIOLIOHROH Teopim, OFHAKO MO cozepmamiio ero Bo33pbriil Mm
MOEEME Cb DOXHHMS HPABOMS MPHYHCIATH €r0 Kb BBOIIOIIOH-
BHMB YTRANTapHCTaMT DBeiicmamosa wnanpasiemis. lIpaspa, Mu
He HalifleM’s Yy Hero HHEKAKEXH NPAMHXD yKasaHill Ha 3HAKOMCTBO
€ro ¢b STUMH BONPOCAMH, HO XOTd OH Jaxe MPHILIOCH OMY-

) Cu. A. Tille, 0. ¢, S. S, 147—148.

2) Alfred R. Wallace, ,Human Selection“, The Fortnightly Review, vol.
XLYIII, New series, 1890, p. 328.

3) Ibidem, p.p. 331~—335.

4) Bo sToMT cmmcxb BHexasmsaerca Hiram M. Stanley; Grant Allen
npepiaracTs, wroOs yheAnm BHOApaan ce6h BpeMeHEHXS (1) my=mefi nsb ayu-
WRXs MOXOANZD Alofeli. Cn. Wallace, O. c., p.p. 328, 329.

% Cwm. Tille, O. c., S.8. 175, 178, 189, 197 ff.

%) Rolph, ,Biologische Probleme, Ilo Posbdy me Gopnba ecrh CTUMYH
nporpecca, a H3OKHTOKD CPEACTBD CyINecTBOBaHiA.
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STETH, YTO OH'B TOABKO HHTYATHABHO UPCRYrajalh BeHCMalNn3NG—-
ME BCETAKM JONMRHH €U0 NMPUYUCINTE Kb CTODOHHMKAMB HBOJIO-
nionmsma rofl Qpariuim.

Hzmime npaMo BHCKa3alPh MHCIb 0 HEOOGXOXHMOCTR cOBEp-
IIEHCTBOBAHIA pofia YenoBbueckaro, 0BG NepPBHIl HPOM3HECDH Be-
AWEOE M CTpamiEoe cxoBo «cBepxvetosbrs (Ubermensch). Ous
OmUA2eTh, YTO CO3JACTCA 0CO0as BHCIIAS Daca, KOTOPAS MOKO-
pars cedb wesoBuecrBo !'). Beb mupma cymecrsa cosgaim Apy-
ria cyuiecrsa, BHCIIiZ TBMT OHu camm: Hey®ReId OfHHB 9E10-
Bbks cocraBurs mckgiovenie? Ilpoiigs pimeEwi myrs ors depss
1o geaobbra, pasBh MpeImOYTYTH JIIOAM BOSBPATHTLCA KH HKMBOT-
HOMY COCTOAHilO, pasBB 0HRM HE TPEB3OHIYTE CAMUXB celdd, He
cosganyrs ceepxyerosbra? %) Hakoif e myrs yraswpaers Hmmure
At vroro? Kro upes sesa-——sro ecrecTBenHumit orGops. JHia BHAa
e e mHIABUNYYMH paBAH—vVor dem Pibel wollen wir nicht
gleich sein! Hamo cosjath HOBYW MOpakb, Takh KaKbs COBPEMEH-
Hai MOpalb—MOpaIb PafoBn: f00porbreinrlo OHA HABHBAETH TO,
yT0 CBOHCTBEHHO CIa0OMy, HOOPO OTORICCTBILCTCE Cb MAIOLY-
iieMs, CIa00CTHI0, (e300BAHOCTHIO; HOPOKAMA HABHBAIOTCH TH Ka-
uecTBa, KOTOPHXD HELOCTAETH CIA0HMMD H XWJIHMB, T. €. BCe 10,
uro caAsHo, cmBao, crTpamuo, modbrorocHO, camoyBBpenuo,
paactHo °). Pagm Gymywaro, usp I00BH KB OyAyuIHMD LIOKO.TB-
HiAMS <He Mald CBOEXF OLWEHAXE ! MOYyIaeTs JSaparymrpa,
alo cospeMerHoe deaoBbuecTBo ccTs mepexonnad cragis. Hosas
MOPadb YYULD HACH HOOBRIATS, HOPAGOWATE, YHHYTORATH CAd-
ONX5 A YYMHXD, WTOOH CAMAMSE PAsSBEBATHCH, PACHIADIATE CBOK)
abaTeapEOCTH, 000ralUIATHCA, YMHOEATH CBOH IOTPEGHOCTH, LOCTII-
raTh BoOOUIe BHCIIEXD CTyNeHe# PasBATia RHSHEHHEXD QyRKMift ¥).

1) Fr. Nietzsche, ,Jenseits von Gut und Bise“, 8. 251 ,.... die Ziich-
tung einer neucn iiber Kuropa regierenden Kaste®. Ibid. 8. 262 ,....¢in Typue
wird fest und Starké...

2) ,Also sprach Zarathustra®.

%) pZur Genealogie der Moral%, pJenseits von Gut und Bose“.

1) ,Jenseits von Gut und Bose¥, S. 239 u. a.
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Kt rpyunt stmxopnh-BeficMaHHCIOBS OTHOCATCA elie AJek-
cangps Tuaare m BepmaMras Kagam.

Deoqonjonnas @uiocopis, rosopurs Axexcamips Tnate,
IPUBOXATE HACh Kb MAEAIy yCOBEDIIEHCTBOBaBHix poma weropk-
9€CKAr0 @ PyKOBOXETH HAMY BB STOMEH HANPABIEHIN IODRHR MO-
paib sBoxNioHHAA, Gattungsmoral, Kaxs ows eé HA3HBAETH').
Wieass vroit mopaim-—ycoBepOICHCTBOBaHie welopbka Kakb 30~
oaormyeckaro Baxa 2). CoBpeMeHHHA ke yCHOBiZ RE3HH HE TOABLKO
He (JarOmpifiTCTBYIOTH ITOMy HAealy, HO MpAMO BpeJaTH eMy.
Mepuiunckas TepameBTHEa COXPAHAeTS MASHD JOIIME OOXbHEMSB
7 TEMB yMHOBAETs yhcio OoXbHEXB; nphspimie GBpEHx® cmo-
CO0CTByeTs pa3BETIIO HAUIEHCTBR; KDOTOCTE W MUIOCepiie mo-
OMpHAI0Ts XBHEBHXD, HEPAIWBHXGE H LIYOHXBH, H MOPaTb J00BH
Kb OaimEEeMy BB pesyinbrarh Takmx® 32007h 0 GOJBHHXB H Cla-
OHXT DOOW[PIEeTH pasMHOKEHie STHXH OOIBHNXE H CFAOHXD B
TEMT camuMb ryouTs yenoBBuecrso 3). ExmmcrBemHoe cpexcTso
opoTaBOLbiicTBOBATE 31y — 5T0 He NpeNaTeTBOBaTh JEHCTBiIO
ecrecTBennaro oréopa. BwmBero Oiara m cvacria BeBXb M EAm-
Aaro Hajo0 mOCTaBATh IBipI0 6Jaro, cuacrie W pasMHomeHie Xyu-
WEXB, crnocofaBiurmxs *). Beakili corracmres, rosopurs Tuaxe,
9710 Ge3pascyjHO IpPOCTHPATs JAI000Bb Kb OMuRHeMy X0 TAKAXS
npexbiaops, xorja Hemsakuamo-GoabHoMy BacibicTBeHHO-IEpELa-
Baemoit Gorbsznbio ME, Grarofapda yembxaMe® MeTANUWHH, HE TOJNBKO
COXpaHieMD HH3Hb, HO H JOCTABIAEMD €My BO3MOMKHOCTH BCTY-
OETs BB Opaxh, 9T00H ero GoxB3mb mepemaa wa xiokEHy yrbrei,
KOTOpHE NOTPeGylOTH OTH HACH BO CTOABKO Xe pasb Gorbe mo-
vomu. wbMp EX® pogurexs %. Tome camoe ROIMHO CEa3a1h 0
JI0KSX5 0e3HPABCTBEHHHXH, HOPOYHHXD ® IPECTYNHHXS. Kcim
Iy9mie ESH HACH ABIAIOTCH IMLG HepeXOREOH CTYmeRbo Kb 6y-

1) Alexander Tille, ,Von Darwin bis Nietzsche“ 8. 113.
2) 0. c., 8. 179: ,ldeal der Hebung der Gattung®,

3 0. e., S. 112, 201.

4 0. ¢, S 113

% 0. ¢, 8. 171
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ayuemy Ooxbe cosepimennony ue.ropbuecrny, To Heuero #arbrs 110-
pefipmcuraro rrua (Darum heisst es gegen den Unterdurchschnitts-
menschen hart zu werden ‘). Bupouems Tmare ne mpomonk-
ayers Takoil mecroxoii Mopain piacrureiedi (Herrenmoral), xaxs
Humme. Ipn coBpemennmxs yeaoBisxn KA3HEA, roBopurh luiie,
HEe HYRHO YHHYTORATH HHIABALYYMOBH, NMOLIERANUXD HIAMHHE-
posamin. Hymuo tumb 0613aTh WX He HPOM3BOJATE ITOTOMCTBA ).

Benmamues Bmure, rakmke ropauili mpuBepiReHeNs TeOpim
Beiicmana, mexogs ws® TEXS #e OINMpPABHHEXE TOYCKDH, NPHXOZHETD
Kb WHOMY BHBOLY. KjimHcrBeHHENMT (aKTOpOME BBOIKIIN OHB
NpA3HAETH eCTeCTBeHHEH 0160pB; 4YTOOH BOBMOEEHD OHIB 0T-
Gops Hy#EHa GopbGa, COUNEPHUYECTBO; YTOOH OHL10 COEDHHIECTBO
HYMHO DasMHOKEHIE CBepXH CPeICTBE cyllecTBobamis. bBoprda
38 CYIeCTBOBAaHIE, CONEPHAYECTBO JOIKHH CYUIECTBOBATH Jame
HE TOIbK0 Jf PA3BUTIA MOJAE3HHXH CBOACTBB, HO W IAd COXDa-
HeHia status quo, Taks Kaws T1PiOCTAHOBKA O0pBHOH 33 cymie-
CTBOBaHiE BH30BerTh HenmpeMBHHO perpeccs BcabicTeie manMmEk-
cim %), mosropaers Emazr smsogm Be#cemana. Orcioga Kupps
BAKJIYAETH, ITO HHTEPECH HMHIEBHAYYMa H HHTEDECH 00mecTsa —
NPOTABOTIONOXEK. Bojbinas Macca HaceleHid, TAKD HABKIBAEMEIE
HHECIIiEe KJaCCH, padoTalnTh, CTPajgalors, NePEHOCATH JAmeHid
pamd IpyrEX® H Jame He pajd Teleph HABYIBXD, a pagE Gyxy-
I[EXB, HEHBBBCTHHXE Hamb, HEDOEACHAHXH eme Ioxolbmii *).
Yro-ie, CIPANIABAETCH, 3aCTAB.IAETH HTUXD I0gell RATH TPYIACH
4 crpagad, ecim uwbre pamionarsHodl caukIin L1a sroro °). Ubars
paGorars pis Oyrymuxs moroabHi Jogm cropbe 10ARER Ox
mosaboTATECE 0 cedb BB HacrodmeMb B IpermodecTs, HaupaMbps,
comianrmermueckie mpearw? Comiarssyt #ecOMEEHEO mOBIEYETH
33 €000 rEOeAb HAPOAA, KOTODHE OCYIECTBETH €r0 HICATH,

Y 0. ¢, S. 234.

3 0, ¢, S. 115,

3) Benjamin Kidd, ,Social Evolution®. pp. 36—39.
% 0. ¢., pp. 64—63, 69, 75.

5 0. ¢c., p. 73.
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Beh ed upuwIoMeHias BB OONACTH HPABCIBEHNHXD W I0AWTHYC-
CKAXD Teopiit—camn coGo#f majiyTs.

Pawrs, noxomeuane DBeflcMamoMT BT 0cOBY ¢ro Teopin.
B OOU[AXE 4epraxd crbpylomie.

Bo nepemx®, mbami paxe Habaoachit jgacts ocuoBamie
noJarath, 4T0 BJXigEIC Hampasidolee, onperbasioiee peb pyny-
Uin W CBOHCTBA MWHABHXE CyIECTBD—-MPAHALIERHTE Kakrounomy
agpy. Taks Kawp Xapakrepr KOHCTHTYNIW W ABATeARHOCTH BCBXD
JEMBHXD CYIECTBH BABACHITG OTT CBOMCIBS KIBTOKS, CIAMRIONUXD
reand BXs Thia, a ceoiictBa kabrokt ouperbasiores cpoifcr-
BAME AIpR, T0 CrbEoBaTelbHO ALPO €CTh YHOBEPCATBHHIE (ak-
PoPh BChXB JKEBHEAHHXBH aBrediff !).

Bo BTopEX®, CyWIeCTBYOTb HalMOXEHIA, 4TO BB Sapoiwirh
karbren, W3E KOTOPHXE BuocKBICTBiA 00pasyloTes CeKCyaIbHEIC
IPOTYETE, oTXBs0oTeA 1P cerMeBTAliN BAR Upemwie vebXb Apy-
FHXT (Y ABYKPHIMXT HACBKOMHXT, Kb EOTOPHMSE HPAOALICKHTT
HAMp. KOMNATHAad MyXa), HIN BT O¥eHb paHHeMB mepioxh cermen-
ranim (Ranp. y npBCcROBOIHRIXE padkoBb—JadHRLB), MIM Bekopd
mo oxouyawin ybieuwis (y MOPCEMXT uepBeit cararra), nim B%
whbekoapko mosinbiiwment mepiogrh, kovia yme 3apoisms Bo BEEXT
LIABHHST YaCTAXH cBOHXGH oupeibinacs (naup. y sirexonmmra-
IOIMUXE) 2).

Taws wakb sapoxsimensid k1BTEN, roBopaTh Beficmans. pawno
orabasIoTes 015 COMATHIECKBXH—TO M He MOMEMD JOIYCTATS,
yron h mambuenida, woTOPMA COBPEMEHEMB IOCTHATHYTH COMAa-
THYECKYI0 MAA3MY STHXF HOCIBIHUXB, OTpasmimch OH HA 3apo-
AsneBoit maasm’b, sakioverHoft BL mepBHND °). Cb Ipyrofl cro-
POHHL ME HE MOMEMB AOMVCTHTH, YIOOH COMATHYeCKAd IL1a3MA
yuacrBoBaxa Bb akrb pasusomenia. Korza mabrea abamres, 1o

1) C» Weismann, nanp., ,Dic Continuitiit des Keimplasmas®, 8.5, 17,
19, 29.

%) Weismann, ,Ueber die Vererbung®, 5. 6; Die Coutiauitit, S. 47,
%) Weismann, ,Vererbung®, S, 8. 11-12,
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Omno w3T IepBHXT BoO3pameniff, xoropoe Guuo cirbiawo 1)
nporuBs Teopim BeiicMana, m3lomennoff B Takoif Qopmb, sa-
kiuaercd Bh cIbryiomens. Ecin sapogmiuesas ILTasma nepe-
gaercd Bb memsMbuuoms Bnab m3w wokoabnis pr noxorbmie
HNKAKis E3MBHEHIS cOMATHYECKOH MJIasMii HA CIPOSHIM ILIABME
3aPOIKIIEBOff HE OTPAKATCd— TO OTEYJa Bo3bMercs Goabe caom-
HHE €OCTAR® 3APOTHINEBOH [AABME Y BECUIAXH KABOTHHXE?
Bhay sapogsumesas miaasma Bb HemsMBHeHHOMDL BEIE I0MRHA
Omaa gofiTE X0 HEXB OTH HXB CAMHXD OTIATEHHHXB NOPEXKOBF,
opocrBiiIEXE HKHBOTHHXE (TANE Protozoa). Heyweim Beitcmans
IpEsHaeTh, 9T0 B crpoenim Thia Protozoa saktwovaauch yme,
Germ npegonperhiens sapambe, csoiicrsa Bebx® mybomnxs pas-
BHTHCA AMEBOTHEIXE BHAoBB? Ilim, cnpammsaers D iy e p 5, 9B0-
XOTid ABIgeTcd HeoOBACHAMEMB uyzoMb 2?2 liaBHu# Hejgocra-
Toks BeficMaEa BB TOMB, 4TO y HEro NPOLIANKBAETH AJes Ipe-
monperbrennocTu 3).

JT0 TpeKpacHOe BO3pPaKeHie, I0IHHAO OTHAKO COBHATHCH, HE
coBchbMt gocturaers uban. Beficmant He 1a4B H0BOJA KB TaKOMY

1) Hartog, Pfeffer, Delage. Cu. Yves Delage, ,Lu structure du Protopla-
sma ct les théories sur I'hérédité«, pp. 29—533.

Oo moBoxy Teopin BeficMana wemuy HuMs 0 CHeaCEpOMD CYULECTBYET)h
nbaan moremrka. Cnemceps Hauuncalds EpuTERY Ba Beiicapra pp Contempo-
rary Review, 1892, Febr., March: ,The inadequacy of Natural selection®; 1893,
May: , Prof. Weismann's Theories“. Beficwans zasn orebrb 103’ 8ariaBieNs
aDie Allmacht der Naturziichtung¥, 1893; Cnerceps Bospa:ixais Bn Contempo-
rary Review 1894 roaa crareem ,A rejoinder to professor Weismann®. Kw
coxarbnin aTUXs HYypHaioBh BEETH BB Kasamum u A4 joaments GHADL O3HAKO-
MHTBECA CH ITOA HOXEMHKOH 4aCTBI0 M3BL BTOPHIXL PYKD, YACTHIO IO @epe-
BOJAME.

Hav mompbimunxt nucarenef, croamuts ma cropowh CneHcepa ¥0mBHO
Ha3BaTh S. Alexander’a, EMHTH H CTATHH KOTOPAr0 BHIE NHTHDPOBAIHCH, i
A JI. Bazsthypa, KoTopHE npusHaeTs Me®Ly npounys ymBacybioBamie npi-
O6pbTeRHEXT UPHBHEAROBD BL cTaThh ,Naturalism and Ethics*, International
Journal of Ethics, July 1894.

2y Williams, ,A Review of the systems of ethics founded on the theory
of evolution®, p. 298.

3) Delage, O. c., p. 718.
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BO3pamEHio. Vike BB 1epBOMB COTHHEHIN ') NPHE3HAETH OWB, W
HoBTOpAeTh BH Mocabiylompxs, uro Bospbficisie BHEDIHEXE ye-
JoBiff ®A3AND BiigeTs HA 3aPOJHINEBYI ILIA3My, HO HE NPIMO
coobuag eoft cpoiicrea TPioOpETEHHEA CcOMATHUECKOH ILXasmoi,
aro BeficManb cumTAeTh HEBO3MORHHMB, a BIiAd KOCBEHHO ILy-
rens H3WBHeHis ycaoBilf (MTaHis 3aPOHIIEBHXP KABTOKB. O1-
ciofa mpoucxogars u3MBHenid cocTaBa 3apojpHImIEBoll LIA3MH,
cosraowia mpegpacmoiomenic kb nsmbueniavs a BB cyap0h umb-
OUAXCA PARRHUTBCA W3D HHEXH COMATHICCKAXD EABTOKS.

Psyrs Boapaaeniil, BRCTaBISHRHX' I(POTABE BeficMana 85 Apy-
FOMB OTHOMEHiM, 1H00yXHIT ero cibrars kawn O HBEOTOPYIO yC-
Tyuky npr Jaasnbiimenms paspurin csonxs ugeir. Crpacdypreps
u Cakc's yrasan, 410 ¢CTh PacTeHid, ¥ ROTODHXD J06ad yactn
KOpHA, €Teddd W JARC IHCTA MPK H3BBCTHAXT yCIOBIAXE MOKeTD
gocmpomsBecra hioe pacrenie (Seronin, mbroropsie mxm), uTh
oHedno ouposepraers Teopilo Beficmara o weyyacrin comaru-
yeckoil 1aasmel B 1bab Bocnpoussepenia ). Mmbs v sugy vro
sozpamenie, BeficMaws I0MKERD OHAT XOHYCTHTB, WLO YACTHIH
SAPORENeBOR mrasmu amboTes BH anpaxs vebxs  wabrows op-
raHA3MA BD GOabnIeMs Wim MeRbmeMs uncab. TH oprammsmer,
t2h OYCHH MHODO 3aPOININIEBOH MIABME BO BCEXH TKAHAXD, BoC-
upousBojarca m3% alodaro xycouka °). Ho rakoe Bugomambnenie
reopim Beificmana, Takas ycrymka upejcrapigerca HnecomMaEHHO
00CTOSTEIHCTBOMD CHXBHO MOIDHIBAIOLIEMT ABTOPHTCTT HTOH 're-
Opid, TAKD KAKP SBIFeTCH NPOCTHMB IPEITONOKEHIeMB, HeTOL-
EpBILICHHRNS HUKARAME (QAKTAME, U UPHIYMARHHMB OYEBALIO
Crenia’ibEO IO IOBOAY Bo3pameHis, koroparo Beficmans mepso-
HAY2JbH0 He wMhi® BB BHAY. OTa I0NpABKA IUIOXO BAMETCA CB
upeeit MoaEOH pasgBILROCTH 3apOANIIEBON T COMATBYECKOM ILIASMAL.

1) Weismann. ,Ueber die Vererbung® S.5. 48—49, 57.
%) Weismann, ,Continuitat“, S.8. 67—68; Delage, O. c., p. 526.
3) Weismann, ,Continuitit®, S, 68.
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Cabryromiit paxp Bospawmemift BeficMamy, Ha KOTOPHA MH
o6paTHMb BHAMAHie, KacaeTcd HeNOCPeICTBeHHO caMaro ¢akra
HacrbicTBenHO# mepefaunm npioGpbrenusxs upusHakosb. Ca-
MEMB JAy9IIAME CIOCOOOM'L onposepruyr, mubnie Beficmana,
Oyiro macaBicrBenHas mepejaua npioGpBreaHuXs UPASHAKORD
HEBO3MOXKHA, 9TO ZOKA3aTh (JaKTaMé BOBMOKHOCTD Taxolt Hmepe-
maun. W pbicremreasno whamii pans Qaxrops OwIb BHCTABIEHD
BB kavecrBb Bospamenis Bedcmamy. Cuemceps o0paujaers BHE-
magie, uro BeifcMam® caM® UPH3HAETE BO3MOMHOCTD llepeiaud
o gacabgersy Goabsmei. npioGpbrerEnixs 5 sphioms BoszpacTh,
ganp. cudpminca. Ho mouemy e, nmpusHaBas Jja mapasugra BO3-
MO®HOCTh IPOHHKEYTH Bh giimo, Belicmans ne npmssaers »To#
BOBMOBHOCTH J1f (A310JOIHYECKAX'D e{MHNID, HECPABHEHHO MEHb-
maxs’ ') Oxguaro s1o Bospawkedie Ciercepa J0TH0 NPAZHATH CIa-
OHMB, TAKb Kakb CaMoe cymecrsosanie (usiosormuecknxs ef-
HAOB, A BH OCOGEHHOCTH (JaKTs CIPAHCTBOBaHiA uXB mo TBAY
I OPOHUKHOBEHiS BB 3apoysimeBHsa KIBTkm b nmocabryomuws
BeabgcTeie Toro maMBHeHieMT cBOHCYBE TMXPH MOCIEIHEXD BB
cuuicrb mpio6pbrenia sapoimmesolt Mrasmolt m3mbuenift mocTur-
IIAXD COMATAYECEyH ILIasumy—eie He 1okasani. 3arbur Crmen-
cepb ofpaijaers BHEMaHie Ha cAbzylomee OGCTOATEIBCTBO: 1A
TOT0, YTOOH BO3HWEIO Kaxoe ANOYXZs nsmbeemie BH oprammsmb
Bb OBIAXE mpEcmocoOrenis Kb HOBHMD YCIOBIAMSE He3HE, HYRHO
KOODEMHAPOBaHEOe u3Mbmenie BechkMa MHormxbs dvacrefi Thia.
Hanpenbps g1 npeBpainenia :xuBorHaro Obraomaro Bp NPH-
ralomee Aymens UBJIHE koopAMHEpOBAHHEYE paIe m3MEBeniil
uyTh He BO BCceMD TExb; Myckyrarypa 3aJjHEXD HOT'B IOJKHA
CHIBHO DasBATHCH, CO00DA3H0 9TOMY AOIRHH H3MBHATHCA KOCTH
HOI'B W Ta3a, CYXORHTbA, KDOBCHOCHHE COCYIH, HeDBH; Iepel-
Hi HOTH KOAREH #3MWBAWTECH BB CMHCIE BO3MOKHOCTH IEpeHO-

1) Cuenceps, ,HenocTaTo4HOCTE eCTeCTBEHBATO NOAGOPAY, pycekiii me-
peBoib, cTp. 31. Psiosornveckan ejnunna CoeBcepa--3T0 VAEMEHTH Cpej-
vifl Memiy xabrrofi ¥ xuMHYeckol MOIEKYAOH.
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CATH CRIREEHE TOTIKA npm Nafenin ¢b ODEIKKA Ha Tepensis
komevgocTa u r. 1. CupanmBacTes, MHCIAMO-IH OKEIATH Ta-
gnve naMbreriii uyrens ecrecrsennaro ordopa? Komedno nesos-
nomHo, vewty Thwh wawh ¢b rouxn spbuin yHacrbpopania mpi-
OOPETEHHMXDL HPESHAKOBS 910 0dYeHb .1ereo '). Befiemans u vro
pospamenie viadno napapoBaib. Oph npusers b npambps Tep-
MITOBS, ¥ KOTOPHXD HBIMBHUAYYMb. HAZHBAEMEE COLIATAMA, Mpi-
00pBId BECHMA CIOKHESL OCOOEHHOCTH CTPOCHId TOJOBH HECO-
wuwbudo upu ghiicrsin amup ecreciBeHHAr0 0100pa, TAKb KaKh
STH IPH3HAKN He MOLIM IleperaBarbes o HAacIBICTBY —COJIATH
TePMUTOBD He Zal0Th moromcrsa®y.- Jarbe Diimeps, l'exrenn
n apyrie ), npuBoifrh MHOroYncJeHHHe npaMBpH ymacabiona-
Hid 1OBpemIeHill, OIYYEHHEXD popurenaMa BB 3pbioms mepi-
o1b KuzHm, paBHO Karbs HacibIcTBeEHYI NHepejauy HOPOKOBDL H
IypHHXF HawroHaocrell. Mu Re cramems IpaBOAPTH BCh IpH-
wEpPH, TaKb Kak'hb [OpH HEIOCTATOYHO CTPOTOil mocTaH0BEB ONE-
T0Bb He BCBME co00IjaeMEMB (aKTAMT MOKHO ZoBBpATH, HO Ba
#EKOTODHXE, coRepHAMAXDL AaHEHS Ooxbe nim Meabe cepresnmd
Kb onposepmenito BeficwanHa, ME 0CTAHOBEME Halle BHHUMAaHie.
Eecrs wadaofenis, 9ro y coGaxd 1 KONIEKH, UCKYCCTBEHHO ARITEH-
HEIX' XBOCTOBB, IIOABI4JOCH IMOTOMCTBO Ch KODOTKEMH XBOCTAMH *).
Beiicans Bospamaers Ha 3T0 m Ha Ipyrim  coollgenis moxod-
HHXB (aKrops, uto 3ibch MH, BechbMa BBposrno, mmbems yba0
Chb CIyYaiHOCTHIO, TaKb KaKE €CTh MHOKECTBO CIy4YaeBb, riub
yporoBanie BB TeueHim THeATs moxkoabmid (manp. odpblamie) me
Breuers coorsbrersyomuxs m3dMbrenilt ®). Cams Beficmass mpo-
H3BOTH.ID HOJOOHEE OHHKTH ¢b 0TpB3KOH XBOCTOBL y MEIIel BE

1} Coenceps, O. c., eTp. 24—26.

2y Muygesnds, ,HacabacrBernmocrs n mOUKTEN ea ofnAcHeHia®, ¢Tp.
20—-21.

%) Williams, O. ¢, p.p. 402, 406, 296; Delage, O. c., p. 200 et suiv,;
IMaxkesnys, O. ¢., crp. 3—8.

1) IMamxesnys, O. c., erp. 3.

5} Delage, (). c., p. 201.
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revenin B moxoxbuill m #3e HBCKOABKHXB COTH LHOTOMKOBHL A
¥ OTHOTO HCKYCCTBEHHOC Y]OAOBAHIC HE OTPABHIOCH IPHPORICH-
HEM'G yEopouerlems mroro oprapa '). b pays dakross no-
ayuers Bpoyrs-Ceraponn Ows thaare nepepbicy pak-
NHXD HEPBHUXD CTBOJOBH M JAKe CIHHAAI0 MO31a ¥ Buphin-
BALH YACTH [OJIOBHAIO MOBLA Yy KPOIAKOBD J1 MOPCKUXE CBHROKD
H Halleas, uTO 9TR HCKYCCTBEHHRIA IIOBpO';l(}l,(‘,Hiﬂ OTPAKAOTCEA
BeCbMA CEPRE3HO BH COOTBBYCTBYIMUX'D YACTAXT OPTAHUUMa HA
noroMerst H3YPOIOBAHHLIX'G KUBOTHEXD ). M ma srorr cayvail
y DBeficvana mybiores Bospameris. Owb odpamaers BERMaHie
Ha T0 00CTOATEABCTBO, YTO NOTUMCTBO ONEPUPOBAHHEXD bLpoyHn-
CexapoMs RABOTHHXD Xora u uMbrio wospesmjenis coorsbrersy-
wuwaxs vacreii Thia, wo 9w SorbsHensma usmbBHemia Owam He
vE HMEHHO, Kakid 00paz0oBaTuCh y ONEPEUPOBAHBNXD HHIMBALY-
YMOBB, B OOGBACHACTD' ABIeHie TEMT 00CTOATEIHCIBOMB, UTO WRH-
BOTHHSA Cb IOBPERICHHOH IT0I0OHHIMHE oNepamisMm HepBHofl cu-
cTeMofi BooGuie ABJIAIOTCA EUBOTHHME y&é GOIBHHME M7 IIO3TOMY
POA3BOLATE cradoe, Gorb3HeHHOE MOTONCTBO, CKIOHHOE KB Pa3-
HEMD 3a001BBagigns *. OpHako 5T0 Bospamenie BelicMana neabss
UpH3HATH Cephe3HsMB. C1a00cTh W XAJIOCTH TOTOMCIBA ONEPHPO-
BaEHHXB 00 crnocoly DBpoyms-Cekapa HABOTHEXB MOMKeTh KO-
BEeYHO 0TOSBATRCS W Ha KXFH moroMcrsh Takme ofmedt ciabocrsio
H Xxmiocrbio Bexbicteie (ecam cmorpbre cb Toukam 3pbmia Beifc-
MaHa) ILI0XAr0 NHTaHid 3apoimmesnxs krbroxs. Ho pass sto
ofmee GorbsHeRHoe cocTodHie, BHI3BANHOE MOBPEKIEHIEME ompe-
IbIeERHXE O0)PTakoBb, OTpamaeTcs Ha IOTOMCTBE HMEHAO Ha
THXE me opraaxs --9T0 00CTOATEIECTBO Y:RE HE MOMETH OHTDH

1) Minmkesnys, O. c., crp. 3—4. Bupodems Cneseeps, O. c., etp. 41,
ofpainaers BHAMAHIE, YTO CYMCCTBYETE MHOKECTBO HPHYNRL, mpotuBobiicray -
olNxs yHacrbroBagio ypoxcTss, Takb 4To ofulie OTpHHATEABHHXDL PRKTOBL
elie BHYEro He JOKa3HBAETH.

2) Delage, O. ¢, p. 207—208; Ulmmkepuus, 0. c, cip. 7; Weismann,
» Vererbung®, &, 21,

%) Weismann, ,Vererbung®, S. 22.
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cBeIeR0 Kb mavbmemilo B UATAHIW, & YEAsHEBaeTs Ha Ooxbe
UIy00KYI0 CBAZH MERAY COMATHUECKOl W 3apOIEILIEBON M1a3MOH,
CEIOHAETS Kb 1pH3HaHilo HacrbicTemodi mepexaum mpiodph-
TEHHHXT CBOHCIBSG.

Cabgyouuns (arTors, Ha KOTOPOMD MH OCTAHOBEMD Halle
pEAMagie, Oyzers mspbermoe gBaemie Tereromim mim mésaillance
initiale ). ®arrs cocToMTd BF TOMB, 9T0 EHBOTAOE HREHCKAro
moIa HHOrJa powgaers ybremplmed BTOPAro; IoMeTa. CXOMUX'D
¢b ornoMs yhrenumedt mepsaro momera, Xors 0 sTopoil mOMeTs
OBLIB OTBH IPYraro caMpa. 910 aplenie saMbBueHo game # y ieH-
maEes ). Crexceps o0pamaers ocofoe BEUMAHIe Ha 9T0 ABAe-
Hie KaKb Ha (aKrs, MOIIBePEIAWUIT BOZMOEHOCTE NepeJayvH
ipiodpbrensuxs cBoffcTBh 110 HacIBICTBY: 09CBUIHO HAOTE CO-
CTOHETH BH TaKoMDB THCHOMS 00UleHln H CBA3H CB MATEPAHCKAMD
OPraHA3MOMb, YTO TPOUZBOIHTS BB YTOME NocTEIHEMSB Kakid To
m3wbHeHIE HACTO.IBKO CEePBe3HHA, 9T0 OHE mepejalorcd sarbus
rhrans upe cibayownxe Oepemennocrixs. Jro Mubmie Cmen-
cepa HE MOJIL3yeTcd, O0JHako, GoJbimoil momyasprocrsio. Jame
Jeaas s, ue croponuuks BeficMaRa, roBOPETH 110 MOBOXY
upnpetennaro Mabuiz Cmencepa, 49ro BBIb MH He BUIAMDB-iKe
OIHAKO HUKAKUXE TAKAXDH #3wbHeHifi Bb MaTepmucEOMbH OPTanm3-
wh, KOTOpPHA MO;kHO OB UPANECATS BIiAHiI0 y1poGHArO0 MIATEHTA®),
Ty Gorbe, roBopaATE OHG, 9T0 CAMEE (AKIE TEICTORIM HE 50-
CTATOYHO TOYHO YCTaHOB.JEHH *). P o M.e Hc b Taxme comEh-
Baerci BB JOCTOBBPHOCTH CaMEXD  (AKTOBD %), HO TAKbH KaKb
OKOHYATEILHO JOMHHMYE WXD UPHSHATH BCETAKH e HENbsA, T
OHB 1aeTs mMEB ofndcuenie Bb ayxF Teopim Beficwama BL TOMD

1) Cnescepn, O. €., erp. 32 ~37, 57—59, 63--64; Delage, O. c., p.p. 230—
233; 365.

2) Cw rezeromiell muberh cxojcrso JBseHie Keewin (xénie), Ho no He-
AocraToudoll pa3paloTagHOCTH BOLPOCA ME ero Oe OyueMT gacaThCd.

3) Delage, O. c., p. 365.

) 0. ¢, p. T05.

5) Cuencepn, 0. c., ¢Tp. 63.
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cuircal, 4TO BE SHUHAKAXB OCTAIOTCA <MEH> NPEANIYMATO 0If-
xoxoTBOpenia ® BoarbiicrBynTs npw mocrbryiouews ). Cams
Beficuams naers Taxoe ke o0bACHeHie, roBOpPA, YTO IpH Tele-
roHiE IPOHCXOTETH HEmOJHOe OILKWIOTBOPEeRie HecozpbBIIEXD
amms ?). Ho aro o6wacHenie meymoBrerBOpRTerbHO. Bo mMepBHX®
M He mMBems OcHoBaHil commbparsca wo xpaitmeit mEpb oTHo-
caTexbHo ABroTOpuX® (akTops Tererodmim (Eamp. cayvalt Mop-
toHa), ThME Goxbe, 4ro croToBOAE GesycrioBHo yOhmEeHH BB
OrpoMEOMT Bperb, mpmEOCHMOMB xBIy yiyumemid miun coxpame-
Hif mOpOXE HEOOIyMAHHHMDE CEDEM[ABAHiEMT OODOLHCTHXE Ca-
MOKB CH CAMOAMH IYHEAXD, U 0COGEHHO—JHKUXE UOPONE, TAKD
HaKh 5T0 OTPakaercd Ba IOCIBIyHOIeME IACTOKDOBHOMH NMOTOM-
creb. Bo Bropmx®, o0®scuenis Be#icmana m Pomenca M pomk-
HH OTBepTHYTh, TaKh KaKb DTOMy npormBopbuaTs c® ofHO#H
CTOPOHE COBDeMEHHHST HAYYHHA XAHHHA OTHOCHTEIHHO NpPOIEC-
COBB OIIOAOTBOPEHiA, a cb Apyro#i cropoum crbrywomis cooGpa-
menia: Bch aBTOpH, ykaswBamolnie (QaxTH TeXeroHiR, BCErfa ro-
BODATH 0 BIigHIE nepBoi 6epe.ueunoému na mocrbayomis; wbrs
HE OFHOr0 ykasamid, yro6u npocroe injaculatio seminis, xora
OH OHO IIOBTODHIOCH JAECATKM Dasb, BH3Balo OH BF nomerk orb
BIOPAr0 caMiua dpIedie CXOJCTBA €5 NEPBHME. J10 00CTOATENH-
crBo, koroparo Cmenceps me ormbrmas, mmbers orpomsoe sHa-
yemie. OueBmgHO He spermatozoa, He «HJH> OKa3HBaOTH Nbii-
crBie mpm Teyeromim, a cocrogmie GepeMeHHOCTH, T. e. BiigHie
Ha MaTepHHCKill OprammsMT OKA3HBAETH MMEHHO II0I5, Bh Te-
ueHim goararo Bpemenn umEoMill o0umee Cb MATEPHI KPOBOO(-
pamenie, oMmBaiomee pbmumrensno Beh TrRaEU TEIA 000HXB Op-
raHA3MOBL ¥ YCTAHABIHBAIOUIEE MeXly HEMA CaMyH HHTHMHYIO
CBA3b, KAKyI0 TOIBKO MOiHO ce(b mpeicraBuTh. ITUMB OTBEp-
raercad oObacHeHie BeficMapa m ero mnocabjoBatencii m coszgaercs
noxreepenie reopin nacabrcreensofl mepesasn pioOpETEHHRXE
IPHEZHAKOBF.

1 0. ¢, cTp- 64.
%) Delage, O. c¢., p. 365.
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Paxre ymacrbiosamia gBTEME oTB pogmTesel, mxm Goxbe
min Menbe OTIAJEHHHXB TPEJKOBBH, YMCTBEHHHXSH CI0cOOHOCTEH,
ocobGeHHOCTell ICHXMIECKATO CEIANa, NPECTYNHOCTH, MIA 0CO0OdH
AyiueBHO# 9HCTOTH, MHOHE DPa3h MeIbYadmAXE YePIs Xapaxrepa,
IyIIeBHHX® ¥ HeDBHHXD OorBamelf, NpoaBIs0MuUXCcA He TOABKO BB
oxEHak0Bo# GopmB, Ho game BB COOTBBICTBEHHOMT B03pacTh—BCe
5T0 TOYHO YCTAHOBAEHO HAYKOH W mpakTwkoll K MOrio GH CAyRATH
IOKa3aTeILCTBOMS HacabicreeHHO# mepegawnm npioGphreHHHXB
KauecTBh, ecAd OH He CymecTBOBAaX0 BECKATO BO3pameHif, WTO
Bch memxuveckis kauecrsa mepexaiorea BE Gopmb crromHOCTEI,
cnoco6BocTefi, mPeIpacnoIomeHida— COBEPMenno 00BACHUMEXD Ch
Toukd 3pbHia Beificmana.

Onmako ecrTp ABieHie, KOTODOe He MOIAETCH MOZOGHEIMB
00BACHEHIAMD H ABIFETCA TDPAMHMSE ONDPOBEDHEHieMD YUeHid
BeiicMana o HemepezaBaeMoCTE INpioGpETeHdnx’h EKaueCcTBE MO
sacrbicry. S rosopio o Taks HasHBaeMOMT UyBCTBE Tpexcy-
mecreosapia !). Habmogalorcd HHOTAA CIyuam, 910 JANO, BHEAI-
mee HIE nepemmBalomee YTo HEOYAHL HecoMHBREO BB nepBmi
pasb, He MORKETH OTIEAATHCS OTH AOBOJALHO CTPAHHAIO OLLylie-
Hig, OyATO 9T0 €b HEMB CIyuaeTea 60 emopok paszs. Taxoe uys-
CTBO BAOIOJAeTCd WHOTLA OFHOBDEMEHHO y OpaTheBh H CECTEDS,
HO HEKOTAA He 3amBueHo OJHOBDEMEHHO Y YyRHXD AIA Jaib-
AAxs poicrBennmEoBs. Camoe BEpodTHOE, HO W NopasuTEABHOE
[0 CBOMMG DesyibTaTamb, OGBACHeHie 9TuMB (aKIaMb BaKIH-
9aercd Bh MPEeANOJI0EeHin, ITO UYBCTBO IIPEACY IECTBOBAHIA ecTh
BOCIIOMHHAHIE IIOTOMKA 0 BHeYATABHIAX'B, ACHHTAHHHXE BB CBOE
BpEMA NDPEIKOMTE %), 910 BO3MOEHO HCKIOYATEIbHO JIAMD NpH
ycroBin macwbrcTBemmol mepemaud npio6pbremnmxs wmambReHif.

1) Mo&go Gu cocrarsCd eme Ba HPABCTBEHHOE U OpaBOBOE TYBCTBO,
COBHABAEMEIA AO)EMH Eak® HBuTO abcoawrHoe, EakT RaTeropuueckilt umue-
PaTHBS, HO MH He MOXeM® cxbiars CCHIEM HA 9TH ABIeRif, TAKT KIETD OHU
COCTABIANTS HpeiMeTs HamMero uacibioBawid W caMu ‘eme TOJIeEATE 06D-
AcHeHiwo.

?) Cu. M. Manaccenna, Con's EAKS TpeTb ZHSHY gezoptka, B. Enp.,
Jlexalps, 1888, crp. 561—562,
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Mbeorie, xaxs crapie, ') Taks ¥ BOBHe 2), mHCATEAH 0GB~
ACHAIOTH TYBCTBO NPEACYMECTBOBaHIA OOMAHOMP CO3HAHIA, yka-
3HBad, YTO MOEOOHHA #ABJeHid HabIogaloTca WIE Ha moysh me-
COMABHHATO IICAXMYECKAro pascTpoHcTBa MIH y CyOBEKTOBT HEDPB-
HEHXD, BO0OOme IpH 3aTeMBEHHOMSB, NoGrErnbeuieMs cosHamim,
KOTE2 HEACHOCTh BOCHDHHUMAEMEHXD Bmeuarrbsiif 8% ¢BA3ZE CB
TYMaHHOCTHIO BOCIOMHHAHI# 3aCTaBIGeTH OTOXEIECTBIATH HEePBHI
¢b mocabiEEME. ’

Ho ecan Mm npumems Bo BHEMaHie (aKTH KOHCTATHPOBA-
HiS UyBCTBA HpeiCyllecTBOBaHiA y BMOAHB 3I0POBHXB, HOPMAJb-
HHXB JIojedl 3) ¥ ecIm MH Eb 3TOMy NPHCOeIEHEMT HoBBimim
Habaofenids Hars Jokatdsamieli co3EaTexsHOR nEaTerbHOCTH, fa-
0Iid TTPaBO 3aKIOYATH, YTO HANIA CO3HATENbHHA rhitcrsia Beaka-
CTBie TPOTOLEWTEIBHOH NPUBHIKM MaJX0 TO MaIy IPeBpAmalorTCs
BB PeaIeKColofo0HEd KOODAHHPOBAERHNA JBHKEHId H aKTH H
BE Tako#t ¢opmb saxpbnasmiorca 3a BEEOMT mepegauel 1o HA-
cabictBy, TBMB CAMEME OTKDHBAad ITHPOKYI CBOOOLY AId AaTb-
Bbiime#i cosmaTexsHOM ymcrBemHOH paborm uerosbuecrma, *) To
MH BhnpaBb OyseMD BSTAAHYTH Ha YKa3aHHOe ABIeHie Kakh HA
BapokieRie Gy ymEXH BEIMKHXH> YMCTBEHHHXT CHAB Yelopbka
BaKII0YATH, 4970 (0ph0a 3a Cym|eCTBOBaHie He eCTh eFHHCTBEH-
HRH (QaxTOp® IBOIONIE W yTO WPAMOe UpHcHocobIeHie Hrpaers
He MEHBIIYIO, ecH¥ He OOJIBIIYi0 POIb.

Cxbgyers emie oOparmts BHEMaHie Ha TO OJCTOATEABCIBO,
qr0 BIiAHieMT ecrecTBeHHAr0 OTGOPa ME HE MOEEMTB OOBACHETH

1) Happumbpn Jessen, Versuch einer wissenschaftlichen Begriindung
der Psychologie, 1853,

%) Hanpunbpn Kpadre-O6unrs, Pysopogerso neixiarpiu; Kraepelin, Ueber
Erinnerungstinschungen, Archiv far Psychiatrie, XVIII Bd. (1887), S. 424.

3) Cm. Kraepelin, O. c., Arch. f. Psychiatrie, XVII Bd. (1886), R. 830:
w.+.. 8uch bei gesunden bisweilen beobachteter psychischer Vorgang ....%;
Takm®e ¢M. NpHEBENEBHOE yEasadie MamaccenHOR.

4) Cu. B. M. Bexrepess, ,,'O JOKANW3ANiH co3mate’sBofi mharexnmocTH
y S®HBOTHHX': W ueloBbka®, 1896.

4*
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phroTOpHXE gprenilt spoxomin. a) HeBosmo®EO 06BACHETH HC-
KIOYATEISH0 €CTeCTBeHHHMD 0TGODOMB IOABIEHie KavecTsh Ges-
MOJE3HHXE, HAupuMEps pasindiil BD CTENEHH OCA3aTelbHOR YyB-
CTBHTEIHOCTE KORE Hi DAsHHXE MBcrax®s mopepxmoctn Thia y
weropbKa, TaKs KAKh Bech CMECI® H 3HaYeHie eCTECTBeHHAT0
ordopa smmierca Ha mieh or6opa WHIEBRAYYMOBH CH NONEBHEME
csoficrBamu. 1) B) Jame noresmris msmBHemia cTamoBaTCE TAKO-
BEME JHIIs KOTA3 A0CTHTHYTH TOINAr0 BIE BO BCAKOME cayuab
Gorbe mam wmembe 3HAYATEIBHATO pA3BHTIE; HO BH MHHMMAIb-
HEXB paswBpaxs, KaKh OHH E JONKHH IOABIETECA BD Haualk,
OHH He BH COCTOAHIM OKa3HBATH OXATOTBOPHArO XbiicTBia cBOEMY
o6ragareno # cabroBaTelbHO HE MOTYTP COXPAHATHCE H Da3BH-
BATECA €CTECTBEHHHMD 0TGopomMs. 2) ¢) UsoiampoBamEms moxes-
HEg cBofictBa He mmbiors BEposrEOCTE KB 3akpbIIemilo myTems
0T00pa, TAKG KAKD He IPEJCTABALIOTH JII CBOET0 HOCHTEIS CKOIBKO
EEOysb mpOuYHOH rapamTim mepesmmBaHiA; REBOTHOE, 3ambrmBImee
Bpara Oiarogaps HCEIoyATexpHOH ocTporh spbmia pambe npy-
THXB- MOKeTH He cymbBTh CmacTECh OTH Hero BeaBicrBie Hepxo-
cTarTo¥HO} GHCTIpOoTH Ofra wim molera; cmacimieecad OTH Bpara
RHBOTHOE MOEETH OKa3aThcH Membe wBME ero copogwuiu cmocod-
HEMB OEPEHECTH TOIOLh H X0AOXb U T. X, ET. X Toxpxo o6ira-
FaHie BCECTODOHHEME NMpeHMyLiecTBaME 1BicTBATEIbHO MOIe3HO. °)
9t ® Epyria WMD HogoO6HMS cOoGpamenis, KOTOPHXD MH TpH-
BozuTh 3xBcy Goabe me Gymems, oTCHIad ymrareds Kb HOLIAH-
HEKY, 3acTaBIdl0Ts [erama NDHATA Kb BaKI0YEHI0, C€b KOTO-
PHMT HEAb3S He COTJIACHTHCH, UTO OZHOTLO €CTECTBEHHA0 0TGopa
ORI0 GH HEZOCTATOYHO JIA CO3AaHIA TEXEH DPABHOOODAZHEXE HB-
Aemifi RW3HH, KOTODHS MH HAGIOJAEMB, XOTH KOHEUHO0 HAKTO
He JyMaeTh OTBEPraTh 3HAaUYEeHie B5TOTO BEIWKAT0, HO HE eIAH-
CTBEHHRI0, (axTopa sBoOXONim *).

1) Omenceps, O. c., crp. 3—10.
2} Delage, 0. c., p.p. 376 378.
3) Delage, O. c., p.p. 378 —379.
1} Delage, O. c., p. 393—395.
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Harxomens M IORHH 0CLaHOBETHCH Ha He(GOJILIIOMD YHCEB
($axToBE H4 HepBHY BSTIATH HE3HAURTEIBHHXE, HO BB cBoel CO-
BOKYIHOCTHE TDeJCTABISIONIAXT OJHO E3H CAMHXE JIYYHIEXE OIPO-
BepEeniit BeificmamoBo#t Teopim. 3a mocrbgmee Bpema Bce Gonbe
u Goxbe orkpuro (axToBh u3H obGracrE HAGAOIenil sABIeHix
OIIOZOTBOPEHiA M TOCIBIYOINEXE IpOIEeccoBs ApolieHid, KOTO-
pHe 3acTaBIdOTH OTEa3aThcad oTh MukHiAZ CrpacOGyprepa, I'epr-
BOTa ¥ BeiicMana, 6yITo HCKIIOUHTEIbHAS DOIb BEH DAsBETIH H
Bo00iNe BH HUBHE EABTOKD NUPHHAJIERATH 41Dy, & krbrounas
NIa3M3 ABIEETCH DIEMEHTOMD WYHCTO NACCHBHHME, ¥ UPH3HATDH
npasEibEHMT Bo33pbuie $ep BopHaA, CUATAODATO M TOTH H
apyro#i KrbTOYREIA SIeMEHTH OIMHAEOBO AKTHBARME '). 3arbums,
8a mocaBrHee BpeMs HOABHIWCH BAGIOJeHis, YCTaHABIMBAINiA
CYlLeCTBOBAHIE IPOTOMIASMATAYECKOH CBA3H Mexny KIBTkaMu
BUBATO OPTraHM3MA, NpocibmeHHON HAYMHAA CB MEPBHEXD CTATil
ZpoOreHia afima movrE Bo BCEX'® CTajisxt pasBHTIA y MHOTEX'H
BeCbMa Da3IHYHHXD EHEBOTHHXTG H pacrenir 2.

Ecaz Mu comocrasuMb 5TH xBa paja wnalmojeniit, To me-
3aMelIEMb NPESHATb HXD YHHITORAIee 3HAYEHie Kid Teopim
Beijicuana. Bea sTa Teopis mocrarena Ha (AKTaXT, N03BOIAB-
IIAXB JTyMaTh, 9TO E3BBCTHAA YaCTh REBArO BeNLECTBA, 3aPOJH-
mmeBad IIa3Ma, Past HaBcerga OTrBAferca OTH OCTAILHON JACTH,
COMATHYECKOH NNA3ME, Tarp 470 wamBHemia, mocraralomia ary
mocrbIHIO0 Ch TeYeHieMT BpPEMEBH, He MOUYTH OKa3HBaTh CaMn
mo cefk mmkaxaro Briisuois Ha mepsyio. Iloxa mpormss Belicmana
NPRBOAMIUCH BOSPAKEHId, He KACABIIiAcA IPAMO STHXH HEPBITI-
HEXD AETORS, OHB MOTE elle 3al[AMATh CBOX Teopiln, MOEHCKH-
Bag GorBe mim membe yraumms o6bacHenmis, ybias ycrynkm. Ho

1) Delage, O. c., p.p. 81—88; p. 513, Note 1).

2) Cu. Cnenceps, 0. ¢., erp. 37—39; Delage, O. c., p. 31, 546. Oco-
GepAo BAEHH W HATEPECHH BH 9TOML oTHoumedin paborw Afama Cepmsiga,
mpocatgupigare otH krbroumma cex3n y Peripatus capensis, y Arthropoda, y
Cephalopoda, y ceanxit m y nTanmt.
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Kakh TOADEO SBWIACH HA(Twfedis, ycrasaBimBamiis Qarrs cy-
IECTBOBAHIA CBA3eH MemLy MIaRMONl KIBTOKE RWBALO OPTAHBIMA
f KOKABHBAIOU[iA TaKbs CEARATS DPABHONDPARBHOCTS MASHEBHHXD
Gynenifi ggpa B NETONIA3ME—TAKD TOTYACH-FE Camoe OCHO-
Bamie, HA KOTODOMB CTDOATCH TeopeTmyeckis Bossphrid Beiicmana,
HOIEHO PYXHyTh H Teopis BeidicMama mnpio6pbraers xapakTeps
BECHMa OCTPOYMHAr0, HATEDECHAr0, HO NPOH3BOIBHATO W OMPO-
BepraeMaro (arramm, moCTpoenid ).

Br sakrwuenie Heinsd He CKasars, 4r0o yuenie Belicmama
0 ecrTecTBeHHOME 0TGopt Eax® eggHCTBeHHOMB (pakroph 5BOXIO-
OiAd ecrs BH CYU[HOCTH HEe IONORHTEALHAR Teopid, a mmbers
TOAPKO YHCTO OTPUUATEIBHEH Xapakrepb. OHAUYEHIT ¥ BAiABIA
ecrecTseHHAr0 orfopa BEIP HEKTO EHe oTBepraers; BelicManm,
IPH3AABAE €r0 €(UHCTBEHHHMEL (PAKTODOME SHBOSIONIH, CaMOe
unogsienie wawbBaenili Bp opraEmsMbB HE3BOZHTE X0 CTEIEER IIPO-
croff ciydafiHOCTH; HO CCHIKA HA CIY1aliHOCTE HpPENCTABIAETCH
EuTBME WHEME, KAKD OPY3HAHIEMT HEJOCTATOYHOCTH Hamero
BHAHIH, «cIy¥afiHOCTE» BB HAYIHOME CMHCIS 03HAYaeTHh <Heus-

1) BeficMans PasBElh CBOKD TEODil 0YeHs moipobHo H mocrbioBaTelbHO
BB Docabayiomuxs esouxs paforaxt. HacrbacreenHocTs, 110 ero yuemimo, Eaks
mu BApbrn, onpexbaserca cpoficysamu wxbroumaro aipa; HocHTelsMHM 9THXB
cBoficte® ABIAKTCA GloopH, Meibyafiia 9acTAUR OPIAaHAYECEATO BEILECTBa,
HENOCPEICTBEHRO CRAPANIiACA M3 XHMAYECKHXD MOIeEy.s; OiodoplH coemu-
HBEHH BDb IDYUNH, HAS8WBAEGMHA JeTepMAHaHTAMH, 5TH mocibpmie crpynumpo-
BAHH BB TAED HASHBAGMHSA WAL, HIH IPYNIHDYHOTCA BB HISHTH. Bn nponeceh
nbaenia sfina u garsEbinaro pasmBATIA 9TA CROEHEA IPYNUH IOCTENEHAO pas-
6npaprea ma mpocrbfimie metepuwmasTH, whMb 1 OOnACHAETCH, NMOYeMy oTrBIB-
HEe YYACTEH 33DOAHITA PA3BUBAIOTCA Bb oNpenbrenHE: yacrd oprammsma ofpa-
3yI0IAroca H3% HEro EABOTHALO.

I9TH HoApoGHOCTE yueHia BeficMama MW Be pascMaTpHBaeMB, TaEKb KAk
ofb spIAWTCA FHIG pasBATieMs WBBBCTAHXIE yEe HAXTL OCHOBONOXZoMeRilt prok
Teopin. Ho mommmo Toro, 4T0 caMoe ocHoBamie, HA EOTOPOMD CTpOHT® Befic-
MAHD CBOH B3TAANH, HE COTIACHO CP (ARTAME, €CTH WHOTO (AETORE, KOTODHE
HPAMO ORPOBEPIAMITS K €0 TEODPiW ASTEPHEHARTORD, XCTh CAYIaH, EOTXA yAaZOCh
TOXy9RTh EHBOTHHXE HIB 179, 1/, Name 1/4¢ wacrd afina. HaGimaenia manm pas-
JATHEMH YDOACTBAMHE TaEREe rOBOpATH nporeps Beficwama. Mamkesuys, O. c.
crp. 90; Delage, O. ., p.p. 329, 337, 246.
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BBCTHYI0 TNPHYHEHYyI0 CBH3F>, He OTCyTCTBie IPHYAHHOCTH, 2
agmbs memsBBerHOCT: ed xug macsh !). Tlpmumna noseaenmis mamb-
HeHilt JoimEA cymecrosars. CHpAmIEBAETCH —BH KAKOM'D e
mEOMDB obcToaTenscTBh mcKaTh €€, ecad He BB yHacrbiobaHim
npio6pbrerANXT cBOfcTBE? AmpiopHOe pascysjenie ¢B Henpeojo-
aAMoll CHAOH TOAKAETS HACH Kb ITOMY 3aKIOYEHI0 H Pass Cy-
LIECTBYIOTH (PAKTH, HMOATBEDEJAIONie HTH HAIME YMO3AKAOUEHISA,
TO He JOIRHO OCTABATHCH HEKAKaro commbmia. Mm cmbro mo-
MeMD UPHE3HATH ALHCTBie OGOMXB ITABHRIXE (PAKIOPOBD HBOMIO-
nim-—ecrecrseHHaro o0r6opa w yHacrBbiomawia npioopbrennnxs
m3mbuenifi—B% 9eMB OpEMEDOMT HAME MOmeLb CIYHMUTb HHEKTO
muofi, kaxd caMbs 4. Japemus.

Wraxs, M NpEHIIE Kb HEOOXOZUMOCTH OTBEPTHYTH TEOPilo
Beiicmana, a 1bub cammmb, crbroBarexbHo, oTBepraloTca Beh
Th BHINEYKA3aHHEA TEOPiH HOBOH MODAIH, KOTOPHA HOCTPOEHH
Ha mfieB ecrecrBeHHaro o0TGopa KaKh eJEHCTBEHHAro Qakropa
sBoaionin. Mm ocraemca ma ToukB 3pbmia Cuencepa m ero mocah-
noBatededt. Mu ZONEHE IPASHATH COBDEMEHHYIO MODAXh BB 3HA-
upTedpHOH# crememn orebuanme# mOTPEGHOCTAMT dYeI0BEUECKATO
odmemuria. dro fparoubrroe Hacrbjiie HCHXHYECKAT0 TpPyia MHO-
PAXB JeCATKOBD THCAYE HOKOABHLM, MyTeMD X0ITaro B HOCTENEHHAT0
IpPOIecca MPECNOco0IeHid BHPaOATHBABMIAXT HPABHIa Yerorbue-
CEAro [OBEeXeHid,—He MO&KeTs OKTE B He OyZeTh JUKBEIAPOBAHO BD
HBCKOABKO FecATEOBE: IBTH AByMd-TpeMa mokoxbHIAMA Heo-1apBE-
HECTOBG HAa OCHOBAHIW JOMHEXSD Teopi#t, He 000CHOBAHHHXE BB
zocraroynoli mbpt ma Qarraxs. IIpaBmipHO rOBODETES 0ZuAT #3H
yubpeEHHXT mpepcraBuTenell pasfEpaeMaro INTEDPATYDHArO JBH-
meHit, Pygoan¢s I'mpmbéGeprs, ur0 Ha OCHOBAXH MO-
paar Humme kampaui Momers emie momaavit wats s Muph cb

1) Om, 8. Alexander, ,Natural Selecion in Morals®, International Journal
ot Ethics, July, 1592, p. 412.
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camums coGolt, HO He ¢B PYIEMH, Takh kakb crbgoBamie mpa-
BHIAME STOH MOPAIE CO3IACTH TOABKO IAIIHiH IMOBOXB Kb CTOIKHO-
BEeHIAMT MemIy TIOI6ME, He YHHYTOREBD HA OJHOT0 H3BH HpEE-
Aoxs '), TupmGeprs HaXOZHTH MHOTO HEJOCTATEOBD BB COLEPFA-
Hi@ coBpeMeHHOH STHKE, HO NpPOTECTyers NPOTHBS TPYOHXS
mjeaiops Herrenmoral’m # BHCKAa3HBaeTcd 34 IOCTeNEHHOE
yaygmerie Toro, aro mo ero Mebmino ommGoumo mim ycrapBao *).

Ho MH JOARHH OCTAHOBATH Hame BHHMAHie Ha OFHOMB
BechMa BHEOMT sambuamim, crbrammomMs BB 00XacTE mnpumbHe-
HiZ BefcMAREBMA& Kb HTHUECKAME yueHiams. Kaxs BB pascys-
Jeniaxs BeitcMana me Bce, KOHEUYHO, JOEHO H OMHOOYHO, TAKB
¥ BTG HPRAOEEHIW 9TXD mielfl Ba upaxTEkb, crof Ha TOUKB 3pB-
nia Beiicwama, ero mocrbgosaTerm o6parmim BHEMamle ma jbif-
CTBATEILHO BPEEHOE HBIEHie—5TO TAKD HASHBAEMHH MeJHIEH-
cEili moTr60ops. Ycmbxm cospeMenHO MegANBHEH COXPAHAIOTE BHBHE
B CHOCOOHOCTh DasMHOMEHiS CIAOHIME, XATHME ¥ GOIBHEME JI0-
JaMB, He MOTYIEMD OCTABETh SEOPOBAl0 HOTOMCTBA- YTO BeJeTH
veropbuecTB0 Kb HeMHAHyeMoMy BHpomeHio. OmEaxo cpegcTsa,
HpepJaraeMHs Kb YCTDaHeHI0 DTOTO 3Ja, KAKG MH BEEBIHE, CO-
CTOATH TOYTH HCKINVHETEISHO BB . CO3LAHIE SaTPYAHEHilt KB
BCTyIIeHil0 B Opakb XId Jlofelf, He MOIyWWXD pPAcIATHBATH
ORTH pogATersMH OesycioBHO 310poBHxb gbreif. Mexry Thus
CTATECTEKOI0 JABHO YCTAROBIEHH (DAKTH CylULeCTBOBaHiA 00paTHO-
IPOMOPIiOHAABHOH 3aBHCHMOCTH MEHAy CTeHeHBI CBOGOXH, Ipe-
mocraBagemolr macerenilo Bb ybak Berymiemia B® Gpaks, @ Ko-
AMYeCTBOMD HE3AKOHHHXT pomieHilt. CrbroBarensmo, orpammue-
HiX cBOGOEH BCTYILIeHid BH Gpaks, BH KAKAX'H OH MPEKDACHHXE
nbadxs OHE HE 0NN NpEIUPERSTH, CO3LALYTH JHMb yBelmye-
Hie 9AcIa HESAKOHHHXE DORIeHi—mH BMBCTO OJHOTO 06meCTBeH-

1} R. Hirschberg, ,Das Recht zu Stindigen®, S. 25.

2} Hirschberg, O. ¢, S.8, 28—29: ,....nicht eine willkiitlicke Herren-
moral scheint mir erstrebenswert, aber nach einer gesellschaftsmoral sehne
ich mich, die der gesellsehait wirklich wohlthitig ist®.

Bubaunoteka "PyHusepc"



— HT7 —

Haro 313 Oymers jama. Ilosromy magempa B® pbab naparmsosanmim
BPEIHHXD TOCIBICTBil METWIHHECKATO IOT60PA MOEETH GLITH OCHO-
BHBAEM3 JHINs HA A00DOBOASHOMT G6e3fpauim GoNpHHXD H CIa-
GuxT '), a Takif KadecrBa BHPA0ATHBAITCA BH JIOIIXD ONATH
Takd HEIBMT WHEMDB, KAKD AJPTPYACTAYECKEME HATAJIAMHU COBpE-
MeHHO# MOpalm TIOOBE Kb OIHEHEMY.

1) 9ro naxe, EaKh €M HEYafWHO, BHCckasaxp A. Twixe, ropauifi npm-
RBepEenens arudeckaro peficmanusma; cy. A. Tille, ,Von Darwin bis Nietzsche®,
S. 115: ,Es istaus der Gattung beseitigt, sobald es die Verpflichtung auf sich
nimmt, nichtzu heiraten, was heute bereits viele hochherzige
erblich Kranke thun* (Kypcuss mofi),
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INioasa 4-s.

01> ,Vom Beruf unserer Zeit...* po ,Geist des
Rémischen Rechts®.

Hpexnpranmas kpaTkoe mcTopuueckoe 0603pbmie mocremen-
no#t aMBHE OfZHO¥ BEIWKOH AOKTPUEH B OOGIACTH MpaBa (ECTO-
pu¥ecKas IIKOIa) ADYrol He ycTymamnlelo et BR BeIdviHm
(IepmaroBCKOE HampaBieHie)'), 4 A0MKEHD IPEIyHPEIATD YATATENS,
YT0 3aKI0TaI0 CBOM H3cIbjoBaHid BB THECHHA DaMEH 5THXE ABYXH
HampaBieHi#i BB Haykb mpasa. Beh octarsnma Teopim mpaBa—
KaKh TO TeOpil0 ecTeCTBEHHAro NpaBa ¥ Jpyria Meradmsmue-
CKig Teopin, mmbomia game m BL HacTOAN(ee BpeMA NMPEICTABH-
Teleit Bb cpegt yuemmx® WOPHCTOBS %), 4 ocTaBigi0 0esd pas-
cumorpbuia, Taks waxs owrmbouHocTs ¥ ycrapbrocts Behxb sTHXS
Bo33phHEill Zocraroumo BB Haykb ycraHoBIeHa.

1) Mepteas, 85 Hegpoxork [epumra, HpaBuxsnO 3aMbruas, yro anms Oy-
Aymiee UOKAReTH, Ybe BIidmie Bh Hayxb lpaBa cxasaxoch cEIpube—CaBHABH
uxn Ieprara, Merkel, ,Thering®, Jahrbiicher fiir die Dogmatik, 32 Bd. (N. F.
XX Bd.), 1893, S. 3%: ,Wessen Licht seine Strahlen weiter hinein werfen
werde .in die kommenden Zeiten, muss in Frage bleiben¥.

3) Ecrb CTOPOEHNEA eCTeCTBCHHArO MpaBa, kakh HaupHmbips Alphonse
Boistel, Cours élémentaire de droit naturel, 1870; Dr. Sophus Wilkomm,
Rechtsphilosophie, 1891.

Eors croponangr xorosopmoli Teopin upasa, xaks sanpumlps Wilhelm
Fischer, Rechts und Staats-Philosophie, 2-te Auflage, 1882.

Eers rerempauaum, kart manpambps Hutchison Stirling, Lectures on the
philosophy of law, 1873; Adolph Lasson, System der Rechtsphilosophie, 1882;
Bovio, Filosofia del diritto, 4-ta ed., 1894.

Ecrb upeansers, xaks Haupunbps Lioy, Filosofia del diritto.
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Teopis meropmuecko#f NIKONH TOIYYHIa IIOIBOE CBOE BHDA-
wenie B cowmmenin CaswmEbsm <Vom Beruf unserer Zeit
fir Gesetzgebung und Rechtswissenschaftr, wsgammoM® BB
1814 r. mo moBogy TposkTa THGO0 OTHOCHTEIBHO COCTABIEHiA
o0ulerepMancEaro TPamIaHCKATO KoXekca. Mpes mocremeHHAro
o6pasoBanis mpaBa m cpaBHEeHie ero ¢b S3HKOMP OHIE yHe BH-
ckasann pambe Capmrsm—I'ycrasoms 1'yro. B uasBaEHOME CO-
uynuenin CaBEHDE JaIb 9TO# MECIE Hajlemalnee pasBHETIE ¥
CTPOTO-HAYYHO 0GOCHOBAIE €8. I'DamEaHCKOe IPaBo, A3HEB, O0H-
vam, Qopua npasirenis (Verfassung)—seh stz fB1eHid, TOBOPATD
CaBunbm, He mpejcraBrgTca 060c00IeHHENME, 9T0 ckopbe oTABAD-
HEA CHIN, BEIH xbaTexbHOCTH Hapoga, TECHO MemIy 00010
CBABAHEHSA o6mwmMT yObmieHieMT Bapoja, CO3HAHIEMD BHYTPEE-
Heit He0OXOZEMOCTH, HCKINYAIIIeHd BCIKYI0 nAelH clyuafiHaro o
TPOEBBOILHEAr0 mpoucxompenia !). [Togo6ro A3EEy mpaBo HEEOrZa
He WCHHTHBAETD 3aCTod, a BCerja PasBEBaercs, BEUHO IBmEeTCH
n msmbngerca ?). Hacroami#f mcrounmk®d mmpaBa ecTh ofmee Ha-
pozHoe y6bmuerie ), oTE BHYTDeHHId, MOJYATHBEA CEIH (innere,
stillschweigende Krafte), xoropia EBCKOIPEK0 HeIpaBHIBHO HA-
3HBATCA OOHIHRME npaBoM® ?). Cb TeueHieMD BDeMEHE Cb
PasBETIEME KyJBTYPH DA3IAYHEA CTOPOHH IEATENLHOCTE HADOAA
000Cc00I9I0TC BB DABIMYHEXD KIACCaXh M (yHKIiA mpaBooOpa-
30BAHIA COCpPerOTOYEBAETCA BB KIacch opmcrToBs °). 3akomoxa-
TeJIBCTBO 4BIAETCA TAEME HCTOYHHKOME IIDABa, 3aKOHH MOTYTH
mambaars pBicTByomee BB crpamb mpaBo, HO camMo 000X pa-
sywberea, rosopurs CaBmEbH, 9T0 Haz0 OpEOBraTs Kb 3TOMy Cb
BeadvYaiimef OCTODORHOCTHIO, TAKH EAKL TAKAl0 POJA BAKOHEL
OYeHb JETKO MOIyTh BHECTH SHAYHTEIRHYI0 HODPYy BB 00IaCTh

1) Savigny, Vom Beruf..., 3-¢ Ausg, 1840, S. 8,

2 0. ¢, S. 1L

3 0.c, S 11.

) 0. ¢, S. 14. Bt System, I, S. 14, CaBuasd rosopurs o6h unsicht-
liche Entstehung mpama.

3 0. ¢, S. 12,
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npasa'). Rorga mpers pbus 063 wagamim HoBaTO KOgEKca, TO
noxs 9TEMB HoApasymBBaerca co6pamie m mepepaGoTka BCero
rBHCTBYIOIATO IPABa, CB NpHOaBIEHIEMT BOBHXD HOPME, H H3I0-
#eHie ero BH MBCEMEHHOH ¢opmb-- TAKD 9T0 9TOTH EKOXEKCH
Bilpefh ABIGeTCA efMHCTBEHHHMS NBHCTBYOWUME NPaBOME, & BCe
OCTaJBHOE, 9T0 He BOIIO BH KOAEECH —oTMEBHAerca 2). Opmako
He BCAKAad 9M0Xa MOKETH CINTATH KOXEQHIEPOBaHIE PaBa CBOAMD
npassagieys ). Juwrs mapoxs pocrmrmiit spbaaro passaria Mo-
&eTH 00IaIaTh JOCTATOYHO pA3BUTOK MaTepialbBo#t CTOPOHOMH
IpaBa, PABHO EKaKb HEOOXOJEMOH CAION JOTEYECKAr0 MEIMICHIT
A JOCTATOYHO BHP2OOTAWHEME H3EIKOME, YTOOH OHTH BB COCTOd-
HiF BHOOIEATH 3Ty TPYAEYyW 3azauy ). CoBpeMeHHYW eMy 3HOXy
Bb l'epmaniz CaBMERE He CYHTAIF TAKAMP IDHSBAHHHME KB
KofE{pEEanin mepiofoMt mCTOPim repMaHcKaro Hapoga. Bm maykb
NpaBa y Hach, TOBOPHTh OHB, €IB4 HAUYHHAETH NPOGYHBIATHCH
pbanie Toro fyxa, KOTODHE JOXKeHT €€ COBpeMEHEMB OKHBHTDH
E fath eiff HajIemaliee pasBurie, HO Teneph CABIARO BB DTOMB
OTHOIIERiE elNe TAKH MaJo, 4YTO COCTaBleHie CKOAbKO HHOYADL
YEOBAETBODHTEALHATO KOfEKCa KOIKHO NMPHESHATH HMOKA HEBOSMOM-
HEMB °). ¥ macs, npopomeaers CasmusH, HBETH HEH JOCTATOYHO
pasBUTON HOPAFEYECKoH JATEpaTYPH °), HE AsiEe COOTBBTCTBERHO
pas3padorarsaro sswke’). QOrpoMEas Macca NPABOBHXD HOHATIH
u Bo3zphuiif mogaBiders HACH, MH He BEafBeMT DTHME OTPOM-
HHMD MaTepiazom®. IlopBars cpasy Beh cBa3w ¢B HpomesmuMB
¥ BRJIYMaTh HOBO€ HPaBO TAKb XKe HEBOSMOXHO, Kawp mnepemb-

1) 0. c, 8 16. Bp System des heutigen Romischen Rechts, 1840, Ca-
BHEbH, 0YeBHAHO nogh Biriamiems [yxrH, roopaTh yie BECEOXBKO HBaZe: CO-
JepiEanie 3aE0HA 9epAeTCA H3h [OTOBATO HAPOAHAIO NpPABA; 3AKOHD €CThH
opraHt BapoxHaro npasa. 1, S. 39.

3) Vom Beruf, S. 17—18.

3) 0. ¢., S.8 25; 45.

4 0. ¢, S.8. 25—26.

3) 0. ¢, S. 49.

6 0. ¢, & 50.

7) 0. ¢, S. 52
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HATH BEDYTH NPEPOLY COBPEMEHHEXb IPaBOOTHOINEHi#t n mepexrs-
natb yGbmaenias Emmb MUByM[EXD yueHHXSH lopmcroBs ). IIpaBo
HE Co3faeTcd Cpasy, a DPasBHBAETCH LOCTENEHHO %), moYeMy mpex-
nouTeHie, OKA3HBAEMOE Y:i#ié CylIecTBYIOIIeMy IpaBy Hepers BHOBD
CO3JABAEMEMYE HODPMaMH, JON/RHO CYATATECA HE BDETHHMB, HO
HATDOTEBG GrarorBrensHHMB: €CIE MH eMy mojuangeMcs 0es-
COSHATEIBHO, TO DTO KOHEYHO MOMKETH MOBIEYs NeYaILHEA II0-
cabacreis; HO ecam MH CoueTaeMEB ¢ HTHMD JIOXUEHEHieMS CTa-
poMY IpPaBy pA3yMHyi0 KPHTAKY E MRABYD MIpPaB0o06pasyiolmylo
CHIy COBPEMEHHOCTE— TO 9T0 HO3BOXF€TH HAMB BOCIOLB30BATHCI
BCEMB, 4T0 eme ®H3EEHHO E IBIeco0GpasHO, OTGPACHBAL yCTa-
phAHg, TaKE CKA3ATH OTMHDAIOWS YacTH, OCTAVIidcE y&e KO-
crogEiems ucropim ’). Bp mamewms mnpasb, rosopmrs Capunsm,
MH OTIAYAEMT COCTABHES JaCTR TPEXD POZOBB —DHMCKOE NIPaBo,
repMaackoe IIpaBo @ HoBbHmia mopmdmeanim TOro @ Apyraro ).
H name#t Gimmafime#t mbapio goamma GHTH mepepaGoTka BCero
9TOr0 IPABOBAr0 MaTepiala, MH JOIKHE IOCTENEHBO OBIALTBTH
BEMG, CIMTH €70 BE effHOe HANiOHAJIbHOE NPaBo, BHPaboTaTh BB
nocraroudoi mBph Ham's H3HIK® W TOIKA TOJBEO MK MOKEMb
OCTABHThL DEMCKOE IIpaBo BH JOCTOAHIEe HCTOPIE H Hallle HOBOE
upaBo He OyZeTs ysme CIAONMTB IOIpamaHieMB DHEMCEOMY, & CO-
BepPUIEHHO HOBHMB H# BCEIEI0 HAIIAME CaMOCTOATEIBHEIMB 00pa-
30BaHieMD °).

bawmaiorit mocabzosaress w yuyemurs Casumpu, ITyxt a,
Kb paisEbiimee passurie yuenilo mcropmuecKoli KONH, BB 0CO-
denrocra no orsowrenio kb Teopim o6x9Haro mpasa. IIpaBo
ecTh UpE3HAHIE mMpaBoBO¥ cBOGOAH ®), T. e. cBOGOXH uemoBbKa
B5 00mecTBB; cBOGoZa-me ecTh BHOODE MemIy NOODOME B 310MB ');

1} 0. ¢, S. 112

2 0. ¢, 8. 113

%) 0. ¢, S.S. 113, 117--118.

% 0. ¢, S. 118,

% 0. c., S. 133

8) Puchta, Cursus der Iustitutionen, I, S. 8.
% 0. ¢, S. 6. Pandekten, S. 17.
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BHOOD® 3WEIeTca Ha akTh Hamel Boim; cabgoBaTe1pEO IpaBO
ecth o0mas Boid'). O6mad BoXd, BOAS HAPOJA, ONEpAETCA HA,
ofme-napogHoe yObmienie, IOYEMy MH MOMEMDL CKA3ATH, 4TO
IPaBo IOKOWTCH HA o0meM® Bapopnoms yGhmuenim 2). Ilowarie
Hapoga ouperbigerca kKakb COBOKYIHOCTb H3BECTHATO YACA3 JI0-
Jeif, cBA3aBHEXD Me®Iy cOG0I0 CBb OFHOE CTOPOHH OOWHOCTHIO
UPORCXORTEHIT, & Cb APyro# CIrOPOHH—eIWHOH BIACTBIO, KOTO-
paf IpeBpallaeTd HADOLH BB IPAEIAHCKOE 00INECTBO, BB TIOCY-
Aaperso %). Jra o0mmHoCIh NPOHCXOMIECHIA H €JUHCTBO BJACTH
C03JaI10TD (PUSHIECKYIO H TYXOBHYI0 OOMEOCTS B Haporh, 00iHOCTD
MHcIe#f, 4yBCIBS, coco0HOCTeH ¥ yoh&Egerill, koTopad HesambrHO,
HO W HeOTPA3WMO, BIiA€TH Ha Xapakrepb IBATEXbHOCTE OTIBAB-
HHXD 91eHOBD Hapofa *). Eers Baragim u yObmpenia y orgbias-
HEXS J0fel, KOTOPHS NPAHATIERKATS HME Be CaMuEME 1o cedb, a
KaKp WeHaMb HApOJa; T. €. BEH Hux® pbiiciByerb HapOIEEH
ayxs (der Volksgeist) 5. M Bors o6uienapoznoe yohirzenie, Kaxs
OpOiyETs xbATENBHOCTA HADOXHATO 1yXa, CO3Kaeth IIpaBo °).
Jbarersnocrs ke OTHBIBHHXSD JHYHOCTEH CO3LATH NPasa He MO-
#eTs ’). Ommbarorca T, kro gyMaers, OyATO IPABO BOSHAKAETDH
w35 pharersHOCTH o'r,wh.nbﬁmxts aofelt, Oyaro o0Huall cosgaers
IpaBo, TAKD YTO0 CHAYAI3 OJMHTD LOCIYNaeThs onperbIeRHEME
00pa3omMb, MOTOMB Ipyro#f, EX® 00pass xbiicTBiZ mepeHRHMAIOTH
uEOTie ®m Barbms yme BosHMEAETH BeeoOumee yObmpenie, uro
Hajl0 MocTynaTh Taks, a He mAage ®). Hampormss, cmavaia
BOSBHEAETH HADOKHOE ImpaBoBoe yOBmiemie, kaxh HOpMA, a OT-
cioga y#®e Kaxs crbjcreie— npmmbnerie npaBoBoif HOPMH Ha

1) 0. ¢, S. 15. )
%) Puchta, Pandekten, S. 17; Das Gewohnheitsrecht, I, 8. 141.

3) Das Gewohnheitsrecht, I, S. 134—135.

4 0. ¢, I, S. 137—138.

5% 0.¢, I, S. 139.

8 0, ¢, 1, S 139; Institutionen, I, 8. 15; S. 18: ,Die Entstehuug des
Rechts sus dem Volksgeist ist eine unsichtbare®.

7) Das Gewohnheitsrecht, S. 141.

8) Institutionen, 8. 17—18. 5
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npakrah—Uebung, Gewohuheit, Herkommen '). Mu posmam
upusHATH, 9r0 pumbmerie HOpMB, consuetudo, ects crbicrsie
mapogaaro yobmpenia, HEaYe HaMB IPHNLIOCH OH JOMYCTATH, Y10
npambHenie HOpMB IpaBa IpeXmiecTByel® camomy mpasy ). Tors
cioco6s (die Art und Weise), KaxaM® mposBiIsercd HapPOZHOE
yobtmgerie, b opMH, BF KOTODHXDH BO3HEKAETH NPABO, HA3H-
BAIOTCA mCTOUHEEAMA TPaBa °). Takmx® MCTOYHMEOBH 1paBa TPH—
00HYHOE TPaBO, 33KOHD H NPAaBO HPECTOBb. BB 06mIHOMSH NMpa-
b Hapoggoe yObmpemie mpodBigerca HENOCPEJCTBENHO; BB
3akors ® mpaBE IODHECTOBR HADOLH CO31aeTh MPABO Yepesdb 0CO-
One OpraEH, KOTODHE II03HAIOTH, BHPAKAWIL HAPOAHOe YObimge-
nie # jalors emy unpumbmenie !). l'zaBmoc summanie Tlyxra
ofpaimaers Ha OOHYHOE NPABO ® NOCBAIACTs €My IBiym Momo-
rpadio. OHD Jaers BH TOMB COYMHEHIH, MCHIy IDOYAME, crb-
Ayliee ODHCAHie IPU3HAKOBB, XAPAKTEPH3YOIUXD OOWIHOE
npaso (die Erfordernisse des Gewohnheitsrechts). IIpemne Bcero
Tpedyerca KOHEYHO BAIEIHOCTH WpaBoBaro yGObm&iasia®). o
yobmpenie posmHO OHTH ofmiee, xotd He ueupembano obige-
HapojaHOe, TaKh Kakb OOGHYHOE NMPABO MOKETH CO3JABATHLCA H BB
Goabe Themo# rpynnb, kakn OpraEmyeckodl yacTH HaPOma, CBS-
sagaof m3BBCTHOI o6mEOCTHIO 8). IlyGamumocts s Kammaro ot-
rbabuaro caysas npembaenia oOmumaro mpasa ne rpedyercd ?).
Henpsa Takme BHCTABIATS HPHBHAKOMB OCHYAAr0 1paBa €10
Da3yMHOCT—3TO 3HAYRAO OH IocraBETh npuMbzenie oOmgEAIO
ApaBa BB CYJ4X'h Bb 3aBHCEMOCTH OTH JHYHMXB BRLIAIOBE CyIbH

1) 0. ¢, 8. 18—19; Pandekten, S. 17—1% Gewohnheitsrecht
In, 5. 267.

2) Gewohunheitsrecht, I1, S. 8-9.

3 O0.ec, I, 5. 144,

1) 0. ¢, 1,S.8. 144; 145—147. Institutionen, I, §. 22. Pandekten,
S.8. 19, 22, 27.

5} 0.c., I, S. 33.

8 0.c¢,II, S. 39; 1, S. 148; Pandekten, S, 19.
7) Gewohnheitsrescht, T, S, 48.
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A ero MpoA3BOAA '), XOTA BODPOYEMT €CTh CIydad, KOTIa HODMH
o06p9Haro mpaBa He MOTYTH OHTh npEMBASeMH BMeHHO BCaBA-
cTBie HXF HepasyMBOoCTH—Eorja oHB mporwpopbuars pexnriu,
#00poii HPABCTBEBHOCTH HIH BHICIDEMD HODMAMTE IIPaBa: ECAHOH
HanpauBps aBnica oOHYail 06X0JuTbCA BB H3BBCTHHXD CIyTadXD
Gess cypa ?). Sarbus llyxra mogpoGHO oGCymzaers BOIpocs 005
omundxs BB ofuuHoms npak. Br oroms oOmems Bompoch oHB
pas3inyaers BBCKOABEO YACTHRXD Npo0ieMB. Bo nepsBHXE® MOABH
ouradkofi BH OOWYAOMT mnpapb MOBHO NOHEMATH OLIAGOYHOE
yobmienie jamHaro mEAuBAAyyMa, (yiTo OH®L NpuMbHAETE HOPMY
00HYHATO OPaBa, KOrga ma camoMs abrB sroro wmbre. Kinu-
CTBeHHEIMB HOCIBECTBieMB 9TOr0 00CTOATENHCTBA OYAETH TOJBKO
T0, 9T0 ero FbHACTBiE He MOTYTH CIHTATHCH JOKA3ATEIBCTBOMD
CyulecTBOBaHIA M0R00H0K Hopuu o0HYHAro mpasa.?) Wiz omubxa
npexpnmoaaraercs onmbkoii nbraro Rapoja-—HO TAKAro cIydvas He
MOBETs OHTh, HoTOMy 9T0 ecxn ybio Hiers o HOpMB, ycraHOB-
JeHHOH HapOEHHMB NPABOCO3AAHIEMB, TO y&Ke HTOTO OJHOIO
JdarTa TPOHECXO:KIEHIA €1 W3D HapogHaro yOBmieHia — JoCTATOTRO
Jaa Toro, 3ro0n 005 omubrk m pbum me Morio OmTs. ') Ham-me,
H2KOHeIlb. OJIE(KA MOMETH COCTOATH BbL TOMB, YTO HADONH NpPH-
nbHAeTs Kakylw HWOYZb HOPMY BB JORHOMS yOBwgeminm, uro 3rTo
(I[PaBOBad HOPMA, °)cuaTas manpumbps eé sakodoMs. Torta KoHEUIHO
obnuait (die Gewohnheit), ocaoBanan# Ha Takol omm6xb, Oyners
jopaguteckn Hnuromens. ®) Ho ecam raxas mopma OyAers goaroe
BpeMs npEMEHATECA, TO OHA MOKETH Cama 10 ce(B, He3aBHCEMO
0Th yKasaHHOH omIAOKE, WO cBOeMYy cofepmanilo cybrareca jo-
crodHieM® npaBoBaro yobmaenis Hapoga K TOrJa OHA JONEHA

1 0. ec, II, S. 51.

% 0. ¢, 11, S,8. 51, 54, b5, 58, H9.
3) 0. ¢, 11, 5.S. 64—65; 66; 74.
3 0.c. 11, S. 65-66.

3 0, ¢, II, S. 66.

6 0. e¢., 11, 8. 67.
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yHe CUATATECA HeCOMEBHEHO RODMOI OSHIHATO TpaBa. Yy Jarbe,
aprubgenie HOPMS OGHYHATO IPaBA FOLEHO GHTH eLEHOCGPASHO
a muoroxparao (wiederholte Uebung).

Yuenie [lyxTst o 3axoab HE MPefcTABIACTD HUKAKUXD BHAYM-
TeApEHXE 0C0GeHHOCTeHR—3AKOHD €CTh BEHpameHie BOJIM 3aKOHO-
garend, %) cogepaanie ero depmaercs M3 OCWYHAr0 IPABA, TAKD
9T0 3aKOHOJATENb €CTh JHIIh ODraHB, HpejicraBUTelb HAPOLA Bb
xbrk mpasoodpasosanis. *) Ho Bosspbuia ero Ha npaBo WPUCTOBSH
3aCAyKABAIOTE HECKOIbKO Gorbe MOEPOGHAr0 o3HaKOMICHIA Gaaro-
yapa whkoropomy mpormBopbuilo, B KOTOPOE BIAJAETH BB HTOMH
orsomenin Ilyxra. Br rypck mucrmryni# ows cyzebmyio upak-
MKy CINTAETH BAJOME OOFYHAIO IIPABA, *) & HAYKY IPaBA NPOTUBO-
HOCTaBIAeTs OOHUYHOMY IPaBY H 33KOBY KAkt Tperili HCTOYHWES,
CHCTEMRTH3ADYOMili HOPMH TpaBa B H3Blekanouiii za cebre Bo-
®ilf CEPWTHE BB HAPOJHOMD NPABOCORBAHIE HOpME.®) A BB
«Gewohnheitsrechtr  on®, Taxme TpwasaBas BB opHOMB MBeTh
HAYKY UPaBa 33 CAMOCTOATENBBHE WCTOYHAKD DPIANOMB €b OCHY-
HHMF NPaBOMT H 32K0HOMS %), BE gpyroms wberh maolopors Ha-
yuHOE BOCHPOE3BejeHie HODME HpaBa TPAKTYeTH KAKH BEEH CY-
xe6naro o6uvag. (Cyze6Had IPaKTEEA, TOBODHTH OHB, MIH OCHOBH-
Baercd Ha ABTOHOMAEXD IPaBaxb CyAeOHHXD wmBcrs, BIM dBIETCH
cozganiens (Erzeugung) moput mpasa HaywHo#t ABATEIbHOCTEHIO,
HIH HEWOCPEJCTBEHHO ONMUPaeTcd HA HAI[IORAJBHOE IIPABOCO3HA-
nie. 7) Hakorens, BE yuexinm o neproBrOMS mpash IyxTa BHCKABH-
BaeTh Takie BSraaxn. Br yepken, kaxs o6mecrsh shpynomuxs, pbrs
BHyTpPeHHEH CBA3H NOKOOHOA TOH, KOTOPAd COEIUHAETH UiCHOBSH

1) 0. ¢, 11, S. 68, 74.

?) Pandekten, S. 22.

3) Gewohnheitsrecht, 1, 5. 145,

4) nGewohnheitsrecht kann ein aussergerichtliches uder ein gerichtli-
ches (Praxis, Usus fori) sein“. Inst. I, S. 523.

% 0.c¢.,1 S. 22

8 0. ¢., 1, S, 147,

7 0. ¢, II, S, 262.
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orHo¥ Hamim, ') mouemy Bb mBApaxs ed, »s yhraxs BhpH, wHTE
o0Ware mMpaBoBATO CO3RAHIA W CABIOBATEIHHO HE MOXe1H OWTh
n pbun 005 OOHYHOMB, eDKOBHOME npaBb BL aTHXH ABIaxs. 2)
Ho ecrp o6ractT# mepKOBHATO TPaBa, Kacawijigcs BHBMIEBXE
PACIODPAXKOBS W yHpaBieHid, ITB IEPKOBH CTOHMTE BB 3ABHCAMO-
CIH 0TS OCYyIRPCTIBA;, TAKh KaKH BH ITHXG OTHOUIEHIAXE IEpKOBBH
ABIgeTCA TMOTYAHEHHOY ToCymapCTBeHHON BIACTH, €4 3AKOHAM'S,
TO BB 9710/ 06IACTH NEDKOBHATO 1PABA MH MOKEMD IPH3HATH
HaIMYHOCTs HADOLHATO IPaBOCO3HaHiE ® 00MIHaro mpasa. ®) B
1biaxp ®e mepBATO0 POJA LEPKOBHHE OGHYaW SABIAOTCE CIBA-
CTBieMB BTOHOMIH I[eDKBA H JONEHH CUATATHCA 33 TAK HA3HBAE-
mylo Observanz. *)

Counmernia llyxta oxasaadm owemp (oipmoe Birigmie ua wh-
meuryio mayky npasa. Cams Casmmbm BB ,System“ mopTopders
wbroTopud noaomenia Ilyxta. Bt sroms cowmmenin CaBunsm yno-
rpedagers cioBo Volksgeist, °) xoroparo s «Beruf My mHero me
Berpbuaems, m oupepbagers ero cormacso ¢k IlyxTofi, Eak®
IYXOBHYK OGMAOCT: YIEHOBH HANIN ®) W He TOILK0 EHBYMHUXT
BB OLHO BPeMs. HO H UEEeMCTBEHHO IPYrh Apyra cMbBEAIOmEXD
nokoxbmifl. 7) Ora-TO KyADTypHAA CBA3F M OO0YCAOBAEBAETH TO
00CTOETEIBCTBO, 4TO LPABO COSAAETCA OTABIPHHME HANIAME, &
ne BchM® werorbuecTBoms. ®) 3arbus, 9T0 0C06EHHO JWGONHTHO,
CaBuBbE 3adBISETE,  9T0 NpEMBHenie 06HYEATO IPaBa €CTH JHIND
Bebmui#f upwsEaKe ero, a He cHOCOGs BO3HEKHOBEHix (nicht
dessen Entstehungsgrund), ®) m ato saxomogaveds, IBIALCH OPra-

1 0. ¢., I, S. 267.

%) 0. ¢., I, S. 268—269.

3 0. c., II, 5. 271-272.

0. ¢., T, S. 274, 278.

%) Savigny, System, I, S. 15.

6 0.c., L 8. 19.

7 0. ¢, I 8. 20.

8 0. ¢, I 8. 21.

9 0. ¢, I, S. 35 8, 14 ,...Wiralso eine unsichtbare Entstehung des

positiven Rechts annchmen®,
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HOMB Hapoja BB xbib mpaBooGpasoBaHia JNOLMEHD IOYEPHATH
cogepmanie IIf 3aKOoHa 3B 00JACTH OOHYBATO npasa. ')
Teopia weropAueckoll WIKOAHN HEMELICHHO Ke NONYURIA
camMoe IIEpOKOe pacmpocrpaBedie®) m Bosspbuia ed, BE 00mBXB
9epTaxs, MOTYTH CUATATECS H X0 CHXB IIODPE OOUIENPHHATHMH.
Ho rToasko BB 0OmMHXDH depraxb. XCTh MHOKECTBO II0OJ-
poGHOCTe#t ® uwacrHOCTelf, KOTODHH CKOpo ofparmim Ha celd
BREMAHIe KDUTHKE ¥ DAHO BH3BatE Joxbe mIm Membe oHeprmu-
‘mme mporecTH. Y&e B5 1839 rory Rmpyxsd s odparmas
BHEMaHie, 9T0 yUenne, mpepmorarauie 6yiro Hapogmoe yob-
mIenie BF OOWYHOMD 1paBb IpefmecTBYeTH OCYMECTBIEHII0
HOPMD BB JRH3HHA, TBIAITEH GOIpuyl0 OMHEOKY, TaKs KaKh CYII-
HOCTh HeMECIEMA Ge3s PopME ¥ Toabko abcTparmpynoumil pa-
3yM® orrbrgers ux®d ogHy ore gpyrofi. ®) lHostomy, mepeumcias
OPH3BAEH OOHYHArLO NPaBa, OHF HE YHOMHHAETH HAPOZHOe yGh-
EJeHie, a HA3HBaeTh JAMb—MHOTOYUCIEHHOCTH CIYYaeBh OPH-
whrenia, wacrory, egmEooGpasie mxs um egEHCTBO MECTa TWpH-
whrenis, 4) a »p Apyroms wmberf npamo romopmTH, Wro WB
GespasaMuEaro (aKTEYECKAro OGHYasS MOCTENeHHO BO3BHEKAETH
o0uwHoe wpaBo. °) Ho mmpogems Kupyssds oTIAeTS ZAHB CBO-
€My BpeMeHH, O0TIHYABIIEMYyCH MeTa(QH3HIECKHMH ITDieMaN® MHEII-
xewig. Orpmmas uro npaBoBoe yGhmmemie mpejmecTByeTs HpH-
whreHilo mpaBa BH WA3HHA, OHB TEMbL He MembBe aBigerca cTo-
DOHHEKOMB BOXeBOH Teopim mpapa; To, 9T0 M3E HpPOCTAro OGH-
Jad CO3iaeTh O0HYIHOe MpaBo—ects o6mas Boxd. ) IIpaso ecrs

1) 9. e., I 8. 39.

?) Haopewtps, B% 1838 rogy, T. e. uepess roxs mocxb wazamis Broparo
ToMa ,Gewohnheitsrecht® Myxrw, wossuroes neproe waxamie -,Lehrbuch der
Pandekten* Bamrepo, Bb KEOTOpOMS 00mas Teopia npaBa W ydemie 0OF
ofnyBous npaprh wasarapoTea coobpasno Bossphmiams TIyxTH.

3) Kierulff, Theorie des gemeinen Civilrechts, 1839, I, S. 9. Anm. *),

9 0.¢, I 8. 10.

$0ec.,S 7

% 0. ¢, I, 8. 7; 11: ,Das Gewohnheitsrechtist allgemeiner Wille eines
Kreises von Menschen“,
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o0masg BOJE, BOJA IOCYAAPCTBA; 4Yero sTa BOIA X0YeTh, TO GYAETH
cogepFaniens mpasa. ') By oOmymoms mparl a3Ta Boaa camo-
HCYePNHBAETCA HENOCPEICTBEHHO, & BH 3aK0EE 00u(yI0 BOJIIO
BHpamaers 3aKOHOJATeNb Kakt opranp Hanizg. ?) CoBpeMeHHHEH
Rupyrpda sgBIgioTcd €ro efMEOMHIIIEEHAKAME B5 B03spBHIZXD
Ha B3aEMOOTHOIIeHie HapogHaro yObmgewia m (aKTHIECEAro
npeubHEenia HOpMB Jid 0GpasoBamig oOmunaro mpasa. M -
Ieda6pyx® =Ha gBa roja pambe Hmpyrsda yraswBars, 4TO
IJ8 BOSHHEHOBeHiZ OONYHArT0 Ipasa ByXEHO (QakTHIeCKOe IDH-
MbHenie ZAURHXD HODMT IPM HAJTHYHOCTH IIPABOBATO CO3HA-
Hig, %) T. e. OB HEe JAaBaTb HpiOPETETA IPABOCOBHAHII, KAKE
s10 pbraru Ilyxra m Capmmbn.

OzmospeMennao ¢» BuapyardoMs BHCEA3AID CXONHHS MHCIH
Bexreps. Cnavara oms Brpakaers MaBHiZ CcoBeDUIIEHHO
85 ayxB Capgaer u [lyxta. WcrousmkoMs IpaBa, FAKL O0HY-
HAro, TAKH W 3aKOHA, ABIAEICA TOCIOICIByWINEe B Hapoab mpa-
BoBoe uyBerBo. *) IlpaBo —oT0 WODME, ycTaHaBIEBAEMHA 00mel
Boaell, 5) 3akKoHOJAaTEIhr pPYHOBOLATCH BH cBoedl gbarespHOCTH
COBDEMEHHHMHA €My YCIOBLIME GRHSHE H Xapakrepa HapOJa.
OceoBa 00HYHAr0 mpaBa IEEHTH BE HPABOBOMD yOhmpermim na-
pofa; BEBWHEMT MOMEHTOMT, KOTODHH BHDAEAETH HOPOYHOCTH
ororo yobmpenia, sBizerca mpumbHenie HODME BE mE3EH (die
langere Uebung und Anwendung des Grundsatzes). ®) Ho 33
naxpEbilmens maromeRim BexTeph BHCKa3HBaeTCH BB COBEPIMEH-
g0 wroMb cmucrb. Om® roBopurs, wro mHOTEa He nprMbmEenie
ropuu (Uebung) ecrs cabgcrsie o6maro yGhmpemia, a maobo-
pors obmee mpaBoBoe yGbEIeHie mOCTENEHHO CO3ZaeTCd ILyTeM®

0.c¢,L 8.1, 2.
3 0.¢.,]1 8. 8, 16.
3) C. Maualhenbruch, Lehrbuch des Pandektenrechts, 1837, 1.8. 97-98.
1) Carl Georg Wachter, Wiirtemb. Privat-Recht, 1339, I, 5 11; H, 8.

5 0. ¢, 1, 8. 12
¢ 0. ¢, II, 8. 33.

Bubaunoteka "PyHusepc"



— 79

gactaro mpuMbHeHix kakoll HEHOYAs HOPMH, ') W Kame KOBOIB-
HO OAPOCHO DPABBUBAETS MEHCIH O TAKD HABHBACMOMB KABYANB-
uoms TBOpuectst BF o0yacTd® mpaBa, ®) 0 YeMB HAMB NPHAETCH
TORPOOHO TOBOPHTH HHRE.

He cmorps wa To, ¥r0 BH TPAKUATHXE TOZAXE HA3BAHHEE
ABTODEL CBOEMB NPAMBEDOMB H TEODETHYECKAMH Da3CyRIeRiaMm
fipefocTeperain oTh ysieuenifi Teopiet wmapogmaro yObmaenis,
MpaBoBaro co3HaHiZ u BooOme m1eelt HapogmEaro aysa, ThMp
Ae merbe BB CODOKOBHXB rojaxt Mu mumbeM® HBCKOIRKO mpm-
wBposs mogoduaro yeiedemis. Opum, kaxs L'oasnmmyeps
g Cudrenmncs B HaUalh CODPOKOBHXE [OKOBbL CIATAIOTEH
mpaBoBoe co3Hamie ® (akrmieckoe npumbHeHle HOPME OTHHA-
KOBO HEOOXOJUMEME JI4 BOBHWEHOBedis Oo6HvYEaro mnpasa, °)
gpyrie-ie, xaxk [epGeps, PpaEpienieps ¥ BB 0CO0CHHOCTH
Beseaeps, Bcembio orgalorcs ykazammoMy omuG0IHOMY B033DE-
rio. 'e p e p s vampuuEps roBoputs, 9T0 HETOpis AHMenka-
ro IpaBa ecTb ECTOPiA ABWeHis u passuTia mbMemxaro mpa-
BOCOSBaHig, ¥akh JbATerbHOCTE ocobaro EBMemkaro HApPOZHATO
ayxa. *). PpEiI eHIeps OHOIETH, 9T0 IPABO COBAETCH Ha~
poZHOH BoJelt, KAEF BIEMEHTOMDb HAPOLHArO yXa, °) H YTO <IpO-
ABIgeTCE» OHO HA CJOBaX® WIW HelocpefcTBeEHO Ha xBab, orvero
H gBIfeTcd BF JBYXH (OpMAx® —BB BALE B8aKOHA ® OGHIHATO
mpaBa. 9

1 0. e, I, 8. 33, Anw 8) ,Uebrigens bildet sich diese gemeinsame
rechiliche Ueberzeugung erst allmilig durch das 6ftere Handeln®. Tome II
5. 33—34, Anm 9).

7 0. ¢, L S. S. 34, 35, 65.

?) Holzschuher, Theorie und Casuistik eines gemeinen Civilrechts, 1843
8. 11:,...Uebung mit dem Bewusstsein eines rechtlichen sollens....%; Sinte-
nis, Das praktische gemeine Civilrecht, 1-e Auflage, 1844, S. 21.

%) C. F. GQerber, ,Das wissenschaftliche Prinzip des gemeinen deutsch-
en Privatrechts*, 1846, S. S. 260—261.

%) A. Friediinder, ,Juristische Encycolpaedie®, 1847, S. 63.
%) 0. c., S, 63. .
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Ho ocoGenno moGonwrnm BosspBHi®a Beseacpa. su-
CTABHBIIArO yYeHie 0065 0COUOMB <HAPOXHOMB> HPaBE, HPOTUBO-
M0Jarad ero He TONBKO BAKOHY H ITIPABY IOPHCTOBB, 110 JaRe M
o0nuBoMy npaBy. BrepBme n3J0®HAB OHB ¢BOH B033phuia b
1843 roxy 8% kmark «Volksrecht und Juristenrechts , a srocabs-
¢TBiE TouTH Ge3s msmBuemidf moBTOpPEAE BB <«System des gemei-
nen deutschen Privatrechts>. I[lepBomauaisuo mpaso Beararo
Hapoja ecTs <HapogHoe> mpaBo, Volksrecht, !) Ho wupm jaus-
mphilineMt, pasBETiv HAPOADL TEpPIEeTH CRHOCOGHOCTH HENMOC)PEJCTBEH-
BO CO3%aBaTh CBOe NpaBo; %) BHIbIfOFCE ocofwe Oprans mpa-
B00Gpas0BaRid —3aKOHOLATEIRHAA  BJACTH H  KIACCH  IOPH-
crors. 2) Hapogmoe mpaBo, npaBO HDHCTOBH H 3aK0HB—BCH
suberd cocraBigiors HamioHaZbHOE NMPaBO; HADOZHUE HPABO N
IPaBO OPHECTOBB— COCTABIAIOTS HEMACAHOe LA 00HYHOE [PABO. *)
Ho »p gaspmbiiniems msiomenis Desereps, BOagas BB mpoTuso-
pBuie ¢v mocabupeil muraroli, OTAEYAETD «HAPOZHOE» NPABO W
«0GHYHOE» NPaBo, °) KOTOpoe BB «System» OHB eme HHAYE
HasHBaerh o6nkHoBemiems, das Herkommen. Bz napogzoms
opash o6wuaft, 1. e. ¢akrmieckoe npumbaenie HOpME, eerh
AEI0b BEBMEI# NPASHAKE HAJPYHOCTE IPaBa, a BH OOHYHOMD
npasb o6ugam (Gewohnheit, Herkommen, Uebung) me apraior-
ca BHBmMAEMT mOpoABIeHieMT MPaBa, & CIYBATE JIEMCHTAMH,
ero cospaomamna, ® Ecam xakia EEGyss HOPMH HOKOATCA HE HA

') Beseler, Volksrecht und J aristenre sht, 8. 59; System des gem. den-
tschen Privatrechts. S. 77: ,....die ursprilngliche, naive Rechtstiberzengung*
...8. 79,

%) Volksrecht, S. 59. ,... das Volkin seiner Gesammtheit verliert die
sichere und unmittelbare Beherrschung seines Rechts“, System S. 46.

3) Volkarecht, S, 60; System, S. 46.

+) System, S. 46, 47, 78.

5) Volksrecht, S, 78: ,,....neben dem Volksrecht ein Gewohunheitsrecht
annehmen®...

8) Volksrecht, 8. 77: ,....die Gewohnheit....nicht mehr, wie bei dem
Volksrechte, ein blosses Kennzeichen des Rechts ist, sondern dieses selbst
produciren hilfes, ...
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npapogb Bemed, a CO3JAIMCH HUTPON CAYUAHHOCTH MIM H]POH3-
Boaa, To Xors Ok oub ¢b TeyeHiems Bpemenu Bexbpersic odpa-
soBaBimeiics mpneHYkE (GewOhnung) BOmLIA BB IPABOBOE CO-
smanie mapoia ¥ Jaibmbiimee mx® mpumbnenie coBepmaercd cb
upaBoBuMb yObmyeniems —oub Bce Taxm me cxbraiorcs wapop-
HuME mpasoMs a Oyxyrs anmb «Herkommens .') Ho, rosopars
naxbe Beseieps, OOHUHOe NPaBO MOKeTS IOCTENEHHO UpeBpa-
TATBCA B Hapojuoe mpaBo beabictsie goararo ero mpambHenis,
KOLJa OHO HACTO.IBKO, TAKh ckasath, smrerercd (die lange Ueb-
ung ... denselben mit .... der Rechtsanschauung des Volkes
verwebt...) Bb HAPOJHOE CO3HAHIE, YTO CTAHETH HACTOAUEM®E
HApPOZEHME NpaBoMs. %) BE srows ydenim Desenepa 06w <oOmu-
ROMD U <«HapPOoZHOMB nOpaBbh ME madiiofaeMs ubiywo mhos
nporuBopbyiii. To oAT 3aEBIAErE, YTO HAPOJHOE MPABO CO3EAETCS
ACKIIOUATEIEHO HAPOIRHMBE yObixgeniews, a Qarrmyeckoe npm-
wheenie (Uebung) eers ammub cpegcTBo I1I03HAHIA HTOrO HAPOA-
Haro mpaBa; °) TO [OBOPHTH, ur0 (akrmieckoe mnpmubrenie
HODMB <IOMOTaeTh» CO3JaHilo HADOZHAIO MpaBa '), T. e. KAKb
0u ykasmBaerh Aa pasAONMpaBEOCT yObmiemia m (axravecka-
ro onpayBEeHid; TO BAPYrb 3aABAAETH, YT0 Yepess <lange Uebung
Iame HODMA <«O0HYHALO> IIPaBa MORETH cybrarbed HOpMoOil mpa-
Ba <HADOZHArO», 5) TAKE 9T0 34BCh y&e IPIOPHTETD OKA3HIBAET-
cd 33 (axrmiecksMB npuMBHEHIEMD HOPME.

Ho nocabzyems garke 3a bBeserepoms BB ero usiomeuin.
Korma mpaso mepecTaerTs BOCHPOR3BOZUTECA HAPOJOME HENOCPE[-
CTBEHHO, TO OHO 00pasyerca uepes® MOCPEECTBO OCOOHXD Opra-
HOB>—B5 BEAB B3aKOHOJATEIBCIBA ¥ NpaBa ODHCIOBE. Haks 3a-
KOHOJaTend, TAKD W IOPHCTH, JOA®HH gBHCLBOBATG, CO34ABATH

1) System, S. 90 -92.

%y Volksrecht, S. 80.

3) 0. c., S. 62, 77, 81. System, 77.
4 0. ¢., S. 77.

3 0. ¢, S. 80.
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paBo, BB IyXB Hapoxa')—u wrorma pesyaprarsl GyiyTh XODPOHIM.
Ho umOrza MOTYTH HACIYNATH DA3JIHIHKE HeGIaronpisTHEs 06cTo-
ATeAbCTBA, KaK® HAPUMEPE JypHOE 3aKOHOJATENbCTRO, HECOOTBET-
cTBylONIad IEITEIBHOCTD I0DHCTOB, B IIPABO IEPeCcTaetTsh cooTBbT-
CTBOBATH Xapakrepy Hapoaa ). Bp ocobeHHOCTH 4acro cayyaerca
5TO C¢b TPABOMT HDHCTOBb. IOIJA IOPECTH TEpHioTs BHYTPEH-
HIOI0 CBA3L Ch IPABOBOH MM3HBI HAPOLA, Kb KOTOPOMY OHH IPH-
HAJIeEATH, NPaBO IOPHCTOBD OKABKBAETS OYeHb BPefHOe Brigmie ®):
HapojHee npaBo, BMBCTO TOro uTOOH pasBHBATHCA M IPONBETATH,
HoLyYad CBOe BEHpDakKeHie 4cpesh EIACCH OPHCTOBb KAKE ODPLraHa
Hapoja, HAYAHAETS BHPOXJALbCA *). Bupojusureecs, mecoorsbr-
CTBylOINee XyXy Bapoja, NPAaBO IOPACTOBD MOKETH COBEPLICHHO
orrBCcHATH HAPOJHOE IPABO TAKD CKasaTh Ha 3afHifl mrams ®).
Y macs »w I'epmanim, rosopurs besereps, BapogHoe mpaBo
BECHMa CHIBHO HCIOpYeHO HelJaronpifTHHMHE BIifHIAME peued-
Oid pAMCKaro IpaBa, KorTopoe XA HbMenkaro mapoga aBidercd
«OOHYEHMT> %), a He «HapOZHHMT> npaBoms *). Ho ocrarkm ma-
POLRArT0 mUpaBa BCETaEw BH ['epMamim COXpAHMINCE ¥ OKA3H-
BAWOTH, NOIAT2€TH bBeseieph, CHIbHOE BIigHIE BB 001aCTE 1PABA
ceMeitHaro, BHACILICTBEHHAr0, BH NPABAXD BEH[HEXD [0 OTHO-
IeHi0 Kb HEJBAAAMOCTEMD; BB YroIOBHOMSH ke npadb, BB mpo-
neccyaxrsEoMd mpash BooGue—mapogmoe mhMenxoe mpaBo co-
BepIMEHHO I0JaBifgercd PHMcKEMT °). 3arbup Desemeps Gepern
OIHHD 4YaCTHHE cIyua#i, OIWHD WUHCTHTYTH, HMEHHO IPaBa

1) Volksreeht, S. 65—66.

% 0.c, 8 77,

3) 0. ¢c., 8. 345.

4 0. ¢, S. 84.

5) System, S. 97—98; S. 46: ,...wenu das Yolk..... von einem Juris-
tenstande, der dem nationalen Geiste untreu geworden, oder von einer unfé-
higen... Gesetzgebung um sein ejgenes, gutes Recht gebracht worden ist.“

%) Kaws w3pberno, eme CaBuubH yCTAHOBUAL, Tr0 PRMCKOE IPABO pPewu-
napoBsHO Bb I'épuanin BL popub o6munmaro upasa Savigny, System, 1, 8.78—79.

7) Beseler, »Volksrecht®, 8, 84; S. 78,

8) 0. c., S.5. 141, 146, 147, 149, 161
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accouianiif (die Association, die Genossenschaft), u moxasu-
BaeTh, KAKE OCHOBH IIPaBa, DEryJIMPYIOU[Are TPABOOTHOIIEH S
4TOT0 pofia, HeCOMABHHO NPHHALIEKATT DPABY TEPMAHCKOMY;
KAKL HOTONG DHMCKOe mpaBo Babipmrocs BB 9Ty 001acth, cyau-
Bas ciepy rbiicTBig TepMAHCKAro IpaBa H YPOIYA €ro; M Kakb
b Hopbiimee BpeMs omaTs pasBABaeTCH BH 3T0H 00IAcTA Ha-
nionairHoe nbuMemxoe mpaBo !).

Teopin Deseiepa 10 cHpaBeftEBOCTE MONKEIH CUATATHCH
JOBENeHHHMD A0 EpallHe#l OJHOCTODOHHOCTH yueHieMT HCTODRYe-
CKOR IMKOJB O IHpOHCXORIemim mpaBa H3b HaporEaro yohmime-
mig. Ecim Mu cranems pasdmpars Bo3spbmis Deserepa xaks
roToByl0 ofmiylo Teopilo mpaBa, TO HafizeMD KOHEUHO HXB BB
BHCMEH cremend TyMamsmMu §n Heompeyblenmumu. ORD npm-
3HAETH CYIIECTBOBAHIE KAKAr0-TO <HAPOAHArO» IIPaBa, OTAXYHALO
0Th IpaBa OOKYHATO: NpPEAMOJAraeTs, YTO BTO <HADOLHOE> IPABO
MOMKETH HCYE3HYTH W BB ONHO W TO K€ BDPEMA IPHSHAETH €T0
BCETaKA CYHIeCTBYIOIUIEMB; DTO0 NPOCTOAyNIHOe Ha®mBHoe yGhmme-
Hie, BHXOJUTH II0 Desenepy, muBeTs MOCTOSHHO BB [IyOHHAXD
HapOZHALO XyXa, HO 9acTd DOBHO HM BEH Yemb H3BES He BHpa-
Kaercd.—Ecian me Mw 0o0paTAMT BHEMaHie Ha TO, KaKs bese-
Jepd gomers [JO CBoeH Teopim <«HApPOXHAr0» npaBa, TO IBAO
o0nacEATCA JOBOIbHO mpocro. Hecomnbmmo, uro 3a Volksrecht
Beseneps nepBoBazafpEo HpWEANS HAYTO MHOE, KAKH OCTATKEA
repMancKaro mOpasa, JBHACTBOBABHIATO [0 pENmeNIiA pPHMCEArO
npasa. M sro orgbasBoe Hadmomenie oHB 0006maeTs, BO3BOLATH
Bh TEOPil0 H HIETH <XOPOMAL0 HAPOLHATO» HpaBa .BE Macch
<IypEaro o6uuHAro» . beseieph KOHeYHO BONEHS HASHBATH CTa-
poe repMaHCKOe [PaBO KAKH €My YTOZHO, HO 0600maTh (QarTs
IBOficTBeHHOCTH O0HuHAaro mpasa, umbemil# mMBcro Bw I'epmanim,
mep3d. OOHYHOE IPABO MOWETH CIATATHCA H3E ABYXE ¥ Goxbe
dAEMEHTOBH, HO BCETAKH OHO 6yfeTs efg@HOEe OOHIHOEe IPABO.
Bbyp momanyh repmamckoe o6s4HOE IPaBO [0 peleNUiE pHM-

1) 0. ¢, S.5. 158—194.
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CKAro NPaBa MOKHO TAKME DAJAOKATh HA COCTABHHE 3AMEHTH .
Heymean # s Hem's Descaeps cranrbh-0H  OTHCKHBATL <HAPOL-
HOe> A <«OOHYBOE» IPaBo?

Be 1848 roxy Petinroanss HImuas npertownan
pneppeie Gorbe mim Menbe MOAHYI KPUTHKY Teopis RCTOPHUCCKOH
uikoasl. Croponuarn 5volf reopin, ¢b CaBrHby BO raavh, roopurTs
OHB, ACTHHHOE MPaBO BAJATS AHIUD Bh CTAPOM'h, HCTOPRULCKH CAO-
KABUIEMCT NPaBh, OTPHOAN BCAKOC SHAYEHIE 3a PABYMOMT, KaKh
HCTOYHAKOMD [pasal), u OPUITOMG HPANUMAIOTE HCTOPHYCCKH
caomuBlIeecd LPaBo 3a HBITO JaHHOE, COBEPIICHHO O00XOMH Bo-
IPOCH 0 CAMHX'G HEPBHXH CTAIIAXS 1PpaBooGpasoBania, o0 JOHCTO-
pauccroMs Mponcxomienin npasa ?). 3arbus IlImmys HeogHOKpaTHO
YOpEeKaeTs MCTOPUYECKYI0 IIKOAY 33 TO, 9T0 ORa IlepcoHmPRIHN-
poBaJa nomdrie 0 HapoaHOMDB XyXE, OOUBABAAA HpPaBO Hemocpel-
CTBEHHHMb IIPOLYKTOMT ABATEIBROCTH STOTO HADOZHALO IyXa °).
Bs wacraocrm, cros wa sroit rouxh sphmis, wmxs orpunaers
MOMeBTH TpaBoBaro yObmzenis (rechtliche Ueberzeugung) ss
J1brb npasooGpasosanis *). IIpaBoBoe ydbmgenie mowers mnposs-
JATECA IWIIb BE ABYX® QopMaxs—niE Bb dopub yOhmpenis,
UTO0 JAHAAA HOPMA ecms HOpMA mpasa, nam BL Gopmb yobmze
Hif, Yyro Takag TO HOpMA JoadicHa Gbunb, 00INHCHG COBAGMBCA HOP-
moit upaBa. Ho mu ®s To#, HE BB Apyro#i Qopmb mnpasosBoe
yobmgenie He MOkers cosparh npasa. B nepBoMb ciyuab yobis-
JeHie He MOMETH CO3ZATH UPaBA MOTOMY, UTO OHO HDPEINOIATAETH
€ro yae CyWeCTByIOURMS °); Bo Bropons cayual yObmuenie camo
mo ce6t me MOKeIH CO3LATH IPABA. OHO JOLKHO BHPASHILCA IO

1) R. Schmid, Theorie und Metbodik des biirgerlichen Rechts, 1848, 5,53

2 0. ¢, 8. 54: ,..,..wie das Recht tberhaupt in die Geschichte ge-
kommen sei*; S, 170; 8. 199.

3) 0. ., 8.8. 173, 174, 223.

1 0. e, S. 216.

%) Nlosamblimie aB1opH, kKawh YBUIMMSB, GopmyanpywTs 9T0 BOspasenie
TaKs: ecki npasopoe yObmpenie coerontn By yObisienl, yro Jannas Hopma
ecmsy UParo, TO BHEAETh, 4TO CO3NARie HODMBH NPABA BCEria OCBOBHBACTCA
.Ha oumbrE,
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kpa#iresi mBpb wh oGuelt Bork —a npepumonomenie o Taxo# 1paBo-
rBOpAIelt BoxE ecTh HAYTO WHOe, Kakb H3BBCTHAS yme HaMb
wepcoHAdARanis HapogHaro Ayxa '). OTHOCHECH OTDPUIATENBHO Kb
uteb mpasosaro yobmapenis, 1llmmgs yumTs, 9T0 MPABO MPOHCXO-
JUTH U3 PAsyMa IyTeMb COSHATEABHATO peTyIFpoBaHid obme-
CTBEHHHXD OTHOmeHif ¢o00pasH0 HANIAME UHMEPECaMs, TAKb
4ro xbiicTBid IEPBORAYAJLHO MPOA3BOIRHHR, MOBTOPAEMMA BCAL]-
ersie uxb whbiecooOpasHOCTH, MaJI0 110 MaJIy BXOZATH BB UpPH-
BHUKY U COBEPHIAIOTCH yKe HeBOJbHO, kKaks HBYTo HeoOXogumoe
i HemsObmuoe Z). ¥ IlImuga ecrs jame nbroTopma yraszauis va
sHayeHie NEPBUYHHXD JOTOBODOBT H IIEPBHYHEXSE CyXeOHLIX'D Ph-
nreHifi paa odpaszosauis npasa ®). MUmba raxie Bsrisgm Ha Ipo-
HeXOKECHIE ApaBa BOOOUIC ¥ OOWYHAIO NMPaBa BB YACTHOCTH,
[llMzys KoHEuHO OHATD JATEKH OTH TOIO BOCTODKEHHArO IIPEKIO-
HeRiA liepelh OOHYHEING UPABOMB, K0Topoe sambaaercs y aBro-
POBB KpUTHKyeMaro mMb Hanmpabiewia *). Mu ne Momems, ToBo-
pUTE OWB, NIPASHATH BCAKYI0 HODMY IpaBa, HPHHATYIO BbH JaH-
HOM® odmecrl, 3a wharo ecrectseHnoec (naturgemiss). Ecre-
CTBEHHO TO, 9T0 CIIpaBeLinBo ¥ 1ybrecoodpasHo, HO olliecTBEeH-
woe mubHie Be Beerga Aywmif cysps Bb sTomM® Bab, Taws Kawh
celsuodie B HEIOCTATOKT BRAHIA ouedb wacro abrawors Boszph-
nigd macce ownOouHEMA. °) 1[opTOMY HDABHTEJBCTBO JOJKHO Ha-
omorate 3a FBATEABHOCTRI0 OCIMECTBA ¥ B OGAACTH IIPABOOIPA-
30BaHifA, TAKD YFP0 CUAY OOHYHALO [DaBa BOCUPEHAMATE LML
1h BOPMH, KQTOPHE NOJIYYAIH SBHO BHPaieHHOe WIM MOJYaJH-
Bo¢ ofodperie rocysaperseHnofl siacya. ®)

1) 0. ¢, S.5. 219- 221; 223.

?) 0, c., S.8. 107; 216; 217.

3 0. c., 8.8, 204, 206.

1) Iyxra A, B ocolenHOCTH, Beseieph.

5) R. Schmid, 0. c., S. 245: ,Naturgemiss ist nur was gerecht und
zweckmissig ist, dariiber ist aber die 6ffentliche Meinung nicht immer die beste
Richterin, denn Eigennutz und Mangel an Kenntnis der Sache verdunkeln gar
oft die ansichten der Masse.

6) 0. c., S. 245; 236.
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Mn Bmimms, wro Boaspbmia DPeltmroasta TImuja peckMa
IIPOrPECCABHE, OHB MOMETs CYHTATHCA OIANMD ASH HElocpei-
CIBCHHHXB IpefimecrBeHsnxoss Iepunra. IlIMmis  orsepracrs
onmpexrbienie mpaBa Kakb obuleli Boad, ms(EraeTs rocHoCTBOBAB-
UMX5 Bb TO BPEMa NOIYyMECTHYeCKHXDH Bo33pBHift ma mapogmnii
AYXh Ch BHTEKAIOI[UME H35 HAXD UPEKIOHEHIEMB Hepexn o0Hvu-
HHMB, HApOJHHME, NPaBOMB; 14 Hero HCHO, YTO BB OCHOBH
IIpaBa JeRUTH HATEPECH, 4I0 OHO ]A3BHBAETCH TMOCTCIEHHO H35
co:ma,TeJ[BHo-ufbixecooﬁpasﬁoﬁ rbareasnocrn oryBIBAHXE LIEHOBD
o0ecrsa, T. €. 9T0 IPaBO DPAZBABAETCH He CAMO co0oil Hesza-
MBTHO W3B TAYOHHH HADPOAHAr0 AyXa, & lYTeMT KasyalbHAro
TBopiectsa. Ho e cMoTpd HA TAKYH OCHOBATEILHYIH) KDUTAKY
Boaspbuiit neropuueckoit mxoas P. Hlsipows -~ seeragn u noerk
TOr0, BH OATHASCATHNT FOAaXb, ME BAJHMD [BA LIAPALICALHNA
nanpabredia BEH Baywh npasa, oguo BB JyxE ucropuveckofi
TIKOJE, IPyroe— IPOrpeccHBHOe.

Agoasds Iledipar nasuBaecrs npaso obuieit Boaci,
¢IRHCTBEHHHME HCTOYHEKOMb C¢rO—HAPOAHHHE IyXB, N YKa3H-
BaCTh, 9T0 OOHYHOE MPABO UPOUCXOJATH IVH OOMArO 1PRBOBATO
yobmaenia, a garruyeckoe npumbHeHie HODMBH ecrb AL Cpel-
CTBO HO3HAHIA ero. ') & K W H I''s  rOBOPUTH, IT0 00WHYHOE HPABO
Byubers ACTOTHAKOMD HalioHAIbnoe yobxpenie; QaxTateckoe e
npambnenic ropms (die Consuetudo)—He HCTOUHEED, & TOIBKO
(opma MposABIEHIA H cpeicTBO MO3HARIA mpasa.’) bawwaan
HoJaraeTs, 9r0 OOMYHOE NPABO €CTh UPOIYKTD O¢3CO3HATEIbHOI
npasoobpasoBareasnoii phareasEocTH Bapoja. 3 Bapreémurs,
BB CBoell DHNAKIONE]iH, OCHOBHBAETD HPABO Ha 00ULEMB NMPABO-
Boms yObmpenim mapoja.*) Ilo ormomenilo o0HuHAre mpaBa OHB
T'OBODATE, 9T0 TepBad NPHYAHA BOSHEKHOBEHiA OGWYHAro upasa

1) Ad. Scheurl, Lehrbuch der Institutionen, 1850 (1-e u3nanmie).
2) K. Bocking, Pandekten, 1853, I, 8. 15.

3) Dr. Bluntschli, Deutsches Privat-Recht, 1853 (1-e uspamie).
4 L. A. Warnkonig, Juristische Encyclopaedie, 1853, 8. 25.
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JIeRATH BH o6memt yObmmemim mapoma, a (awrmieckoe mpnmk-
HeHic JNaHHOH HOPMH eCTs MOMEHTH, XOT H DABHOA Ch HEPBHMB
BA;RHOCTH, HO BCeTaKH BTOPHIRHI. !) B oToMs ke cMEcTb BHCKASH-
sawres Bpuuaus & Yareps ?) Daoxe Bupamaers MECAD
eule 6o.0be Gauskyw kb BaraanaMs Rupyisda m Bexrepa, rosops,
uT0 OGHUHOe IPABO OCHOBHBAETCA Ha HAPOZHOMB yOBEIeHim m
parraueckoms npumbrenin (Uebung) m uro sT0 mnocrbimee He
¢CTh TOJBEO CPEJCTBO TOBHAHIA 0GHYRAr0 HPaBa, HO M HE00X0-
AaMoe ycaosie ero BosHmEHOBenid. ) BaxsTeps miIers BH
HTOMB OTHOLIEHIH eme jarbe W XOTH BRBOTATH IHPaBO H3B Ha-
POZHAPO IIPABOBArO UyBCTBA *), HO IIPH STOMB YEA3HBaelh, 4TO
00HYHOE TIPABO BH CBOEME DAasBHTIH UPOXOIATH TPH CTaim:
CHAYAIA HOBOE IIPaBOBOE Bo33pBHie BEpamaeTcs BB OTABIBHRXD
CIAHEYHHXD CAyYadxD, HOTOMB SBISIOTCA IOEPAMATEIH M HAKO-
men®s Berbpcreie TocTOZHHATO HOBTOpeHis npumbmeHia AaHHAd
HopMa npioGplraers Bceollnee mpmsHaHie B IOJYYaeTs Xapak-
Teps HeoOxogmmocra.®) T. e., BarsTepts mepeHOCHIs LEHTPS
TAMECTH NPaBOOOPA3OBATEIFHATO TPOLEcca WEIMKOMB BB 001aCTh
(paxTnveckaro npumbrenia Hopws, Taks Hasmsaemaro Uebung.
TaraMs 00pasoMs BHSCHAETCH, 4TO BB cperb yueHHX® HCTO-
PHYECKO# IIKOIN BT TPHILUATHXD, COPOKOBHXE H NATHJCCATHXD
rojaxs ompexbigroTes JBa PasAWYHHXE Hampasiaemid. Ogso Ha-
npaBieBie NPEBHAETH E[MHCTBEHAHMB HCTOYHHKOMb IDABA HAa-
pozroe y6bmuenie, a Qarrmueckoe upumbmeHie HODMb CUATAETSH
Inmb (PopMOl BHDameHifi H C€PEJCTBOME [IO3HAHIA IPABA—HTO
geunocpencrsenasie mocrbroearexs Iyxrar. Jpyroe manpaBienie
ApHIAETs OTHHAKOBOE 3HAYeHie H HapogHOMy yOb®enio v dakrum-
YeCKOMYy NDEMBHeHi0 HOpME mpaBa, CUHTAZ 002 3TH ycIosig

N 0. e, S. 40.

2) A, Briuz, Lehrb. der Pand. 1857 (1-¢ uas). J. Unger, System, 1-e usn., 1856

3) Friedrich Bluhme, Encyclopaedie, 2-¢ Aufl. 1854 (l-e Aufl, 1847),
S.8. 83, 87.

) Ferd. Walter, Juristische Encyclopaedie, 1856, S. 22.

5 0. e, 8. 23.
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paBHOSEAYYIIEMA BB mponecch o6pasomanis mpasa. HEkoropue
Jame MPANACHBAIOTH (arrmaeckoMy mpamBmenito Goabmiee 3Ha-
uenie, BN IPABOBOMY COZHAHIIO HApPOAR, M THub MPACIEKAIOTCS
KB MPOTPECCEBHOMY HANpaBIeHi0. JTO TociBiHee OTPENACTH
mapojHoe yoObmiemie, kaxs (QaxToph NpaBooGpasoBamif (X014,
EAKD ME yBHIEMF 1ocIB, w He COBCBM® 0CHOBATEIbHO) M BB
KOHITE CODOKOBHIX'H M BB HNATAJECATHXD TOJAXT HAUMHAETH KpPH-
THEOBATH TEOPII0 MCTOPHIECKOH HIKOIM M BB JPYTAXE OTHOIIE-
wigxs. [lmcarerm »TOrO RMampaBieHid, KAaKE yme CKa3aHO BHIE
o P. UImugh, mommam cuararecd mpefmecTBeHRAkaMu lepmara,
€CIE He 10 BPEMEeHH, T0 110 IePeXOXHOMY XapaKTepy CBOAXH Bo33ph-
niit. Kb umciy TaxoBHX® ME MOKEMB 0THECTH, O1aroiapda HBkoro-
PHME 0cO0eHHOCTAMB—ApEHca, XOTd OHB OAH#se CTORTH Kb HCTO-
puueckod mroxh, wbms k5 lepuary. A pe HC'B HpujepmEBAETCA
BOJeBOHl Teopim mpaBa, HO He TOBOPHTE 00% oOmiedl Boxb Beero
HapOJa. 3aKOHB, CQBOPATH OH'B, YCTAEABIABAETCA OPIAHAMH IO-
CYIAPCTBEHHOH Baacrd '), a 00HYHOe MPaBo EMEETs CBOEMB HCI0T-
HEKOMB NPOEsBOAbHEe mocrynkd orybasumxs Jgwgeit (Willens-
handlungen Einzelner). Ora abitcrsia orrbibHuxs HHIEBHE-
LYYMOBH HOBTOPAIOTCH, HAXONATH UOApaxaTeiell ¥ TakAMB Iy-
reMb o0pasyerca oOmuait. ?) Eciw mopo6ews  pbiicTBin coBep-
HIAI0TCd CH CO3HaHieMb npPaBoBOil HeOGXOZEMOCTH E He NPOTHBO-
phuare rpedoBanizws pasyma m J0OpOfi HPABCTBEHBHOCTH, TO 3TO
Oyrers oOHuHOe mpaso.®) llpaBo 0pECTOBL U CyAeGHYIO mMpax-
THKY APEHCH Be CUHTaETs 33 0COOME HCTOYHHKE IIPaBa, NOTOMY
9T0 OHH TOABKO 0OpaGorEBaloTs W NPAMBHAITE y®e CyulecTy-
Iolie 3aKOHH ¥ HOPMH OOHYHALO IPasa. ‘)

B% naragecaTsxs rogaxs ¥ Bh Hauarh ImecTHAeCATHYS rOJ0BE
ToM's 5a ToMoM® (1852, 18h4, 1858, 1865 r.1.) moaBmIocs coun-

1) H. Ahrens, Juristische Encyclopaedie, 1555, 8. 86

2 0. ¢, S. 81.

4 0, e, 8. 82—88. N
4 0. ¢, S8 93 96—Y7.

(]
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nenie Ieprara «Der Geist des Romischen Rechts auf den verschie-
denen Stufen seiner Entwickelung», cocraBmpmee »Im0Xy BB
raykh npasa. Ho mpemge ubub mepeiitn Kb 03HaEKOMIEHIH CB
AxesMn lepHATa, W3IOEEHEHMHA BB STOMB INPOH3BEJEHIH, MH
JOJFEH OCTAHOBHTh BHEMAHIe eNle HA OXHOMB YYEHOME IATH-
JecATHXH TOA0BH, KEOTODHi cybiard BeckMa JIOOONHTHYO II0-
MHTEy 0GOCHOBATH TEOPil0 HpaBa Ha COBEPIEHN0 HEHXD Haga-
Iaxh, 96MB T, KOTODHZ OHJIH UPHHEATH BF COBpeMeHHOH emy
anreparyps. O9ro—JwoaBurs KReanns. Berbgersie cio-
codnocTH ve1oBByecKaro ODraHH3MA COXPAHATE CIBAEL HCIINTH-
BaeMHXB OUyL[eHilf —BF HACH HOCTEIEeHHO HAKOILIAETCA BAIach
BrevaTsbuif ¥ omymenii, KOTODHA pPASIHYHEMSE 00Da3OMB KOM-
Omaupywres Oaarofapd wnamel cmocobHocTn b afcrpaxniv m
acconiamia. ') Kcelr ACUHTHBAGMEHS HAMA B RAMIHE JAanHbii
MOMEHTH OWYIIEHid TaDMOHEPYOTH Cb COCTOLHieMST Hamed men-
XHKH, ABIAONIEMCI De3yIbTaTOMb [PEXHAXS BHedaryEuilt namei
MHUBHM, TO HOJyJaercd 4UyBCTBO YAOBOILCTBIA; BB MPOTHBHOME
caydab ABIAercE YyBCTBO HeyXoBoaberBif. %) IIpm sroms asTopsd
BCKOAbBh BHICKA3HBAETH MEICIb, YTO ¢CAA OH MDIATHRS Oulyme-
Hif He OWIM CBASAHH Cb IOJE3HHIME A BHIA ABICHLAMH,
TO BHAH HMOTROB-OH. °) BB uyBcreB ygmosouancreia sakimouaercs
BHYTDPeHHEe YIOBAETBODeHie, BB UyBCTBE HeygOBOIRCTBIA BaKIIO-
vaerca omyiuedie morpe6nocrm (ein inniges Bediwcfen). ) Mas
aTolt norpednoctA pomgaerca crpemreic (das Begehren). *) Crpen-
Jenie MomeTh OHTb COSHATEIBHO W Ge3cosHarenbro. Keam omo
CO3HATENbHO, RO HE BRIBHBAeTH MYCKYAbHON pbaTeasnocrd, 1o
or0 Oysers meranie (Wunsch); ecim BHBHBaeTs MyCKyAbLHYIO

) L. Knapp, System der Rechtsphilosophie, 1857, $.8. 46, 47, 49.

%) Q. ¢, 8. 106: ,...das [ust und Unlustgefthl aus der Winkelrichtung
resultirt, in welcher sich die erinnerten mit den lebendigen Gefiihlsempfindungen
echneiden. . .“

3 0. ¢, 8. 113—114.

4 0. ¢, S, 114.

5 0. ¢, S. 118,
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xbarexpnOCTs, 10 910 Oyrers poaa (Wille). 1) Ilepexoza sarbms
OT5 3THX'h 00WWXD pascymjeHifi k¥» reopim npasa, Knauns ro-
BODHTH, 9T0 4e10BBKB kmBerh B oO0uwiecrsh; mu odoiitch Gess
nosoma ce6s nogobumxs, EE m3Gbmars BaigEiZ obmecrsa on'd
He MORETH; M0BTOMYy BEH o0memariz paspaBaerca REkoTOPHIl 10-
PAIOKD B3aWMOOTHOMEHi# COYIEHOBD, YTOGH KAMmANH MOTb, C¢h
HAUMEHBIIAMH CTOAKHOBEHISMH U Cb HANIYYMHMH De3Y.IBTATAMHM,
YXOBIETBODATH CBOM HOTPEOHOCTH.?) IT101H OGIECTBCHHHE 110~
pAXO¥H, 3TO NOJYMHeHie muiEBEAyyMa BuEy KuamIT HA3HBAEID
HpaBerBennocThl0  (Sittlichkeit), xotopas pacmataerca Ha Bl
obzacra, mopars m mpaso (in Moral und Recht zerfallt). 3)
Ilpasuaa Mopainm myMB01TE BHYTPEHHIOH UPHHYABTEILHYIO CH.LY,
npegnucanis npasa—subuniow. ¥) BEyrpenuilt mprryzuTessun
BIEMEHTH 1PaBa COBePmMENHO yckoss3HyI® 015 Kmanna; owsn
cuutaeTh NPaBOBOE UYYBCTBO NMPOMBBOXHMME OTH BHBMIHArO upm-
Hys#AeHid. %),

Ocrasags s cropont ycrapbayio ncmnxoxorito Knanuna, ne
O0palad BHAMAHIA Ha ¢ro 1URCANH A3bIKB M BD BHCHMEH cre-
IleHA CTPAHHYI TepMuHOALorio %), Mn He MokeMt He BELBIL BL
ero B3LMAKAXE J0BOABHO NOCIBIUBATEILHO TIPUBEIGHHEN HAUAIR
VTHAETAPHO-2BOL0UioHuO0H Teopin. Touxu spbrin Kuanua raxas:
ueropbueckiit opramusMn paszBmBaercid IpH H3BECTHHXB yCa0-
BifXB; WSBBCTHHS OUIYIEHIA, €My NOJe3HHNd, CTald AIi Hero
OpPUBHYHAMU, HENPUBEYHES OINYIERIA  BHSHBAWIE BH HEMB
HeyAOBO.IbCTBiE, CrpeMieHie Kb HPCBPAULCHIIO HCNPHBHIHHXD
omyuenifi vp npusuiueng. .loIp wEBYTE BH 00mecrsl n cre-

) 0, ¢, 8. 119-120.

2y O. ¢, S. 143.

3) O. c, S, 144,

4 0. ¢, S. 151, 193.

5 Q. ¢, S. 193, § 185. 'I. c. rarme kaxs lepnsrs, en. Zweck, I, & XIV,

%) Hanpambps, napornoe xo3acrso oHt onpenbiscrs KaKL ,NYCRYALHO-
NpHEYANTCABHOE NOAYAHERie upnponl veropbry“ (8. 144); wpascrrensocth —
EAKD ,MyCKYABHO-UPHUYAHTEALHOE HoOpdNnenic vesopbra BRAy“ (Ibid).

6*
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nerb ycubxa uxh yBATEILHOCTE 3aBHCATH 0T NOPHIKA B3aRMO-
orHomenili m B3ammoxbiicrBia wiemoB® obmecrsa. Jaa wamayy-
maro ZOCTAREHIA cBOEX® Irbielt JdiogE m BRpadorard u3BBCTHHIL
odiecrBeHRR# mopsgorh. Touka 3pbmia HecoMBBHHO NMpABHIB-
HAZm, HO TaKh KaKb ¢h OfHON cTOpoHH KHAmIs W3X0MENS CBOE
so33pbuis BB Heygaumofi ¥ upPETOME CyxXo-gorMarmimoit dopms,
a ¢b JPYrnit CTOPOHE H¥M OONIECTBO, HE YYEHHE II0 TOTIAUTHEMY
cocToAHi0 3HaHi# He ONIN MOATOTOBICHH Kb IOXOGHOMY 000CHO-
BaHiI0 Teopin mpasa— 10 xunra Kpamma mpomuia moury HesambueH-
HOH H He JOCTaBHIA eMy HH eIHHOMHULICHEAKOBH, HA mocakpo-
Bare.lei.
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01b ,,Geist des Romischen Rechts* ao ,Kampf um’s Recht
w ,,Zweck im Rechi«.

Temepr Mm oOpamaeMcd KB O3HAKOM.IEHi0 b HEPBEMB
3aTPOTHBAIOUIEME 00LIie BOHPOCH UPaBa COYHHERiEMB TOr0 HHE-
careld, KOTOPHH ABIgETCH LEHTPAIsHON (uTypodl Bcero Haurero
nscabrosanis. P yroands Iepaurs BE cBoeMs <Geist des
Romischen Rechts> jgaers me Toabko OJecTAILYI0 KPHTHEY Teo-
pim @CTOopHYeCKOH IMKOAK, HO B TperiaraeTs B3aMBEE ed cBOIO,
BaKOHYEHHYI, IBIbHY© Teopilo, HE CMOTPH HA TO YTO H3JOMEHA
OHa y Hero BG BELB OTDHBOUHRXD pascyxjenilt, pazOpocaBHEXB
BH 1eTHpexd ToMax® Geist’a,

Racazcs Bompoca o6s ompexbaenim momaria mpasa. lepnurs
ropavT0 HAOAKAETH HA COCHOJICTBOBABILYIO BH TO BpEMs BOJEBYH
Teopilo mpasa. He Boxg, a mwHTEpe¢s ecTh CyllecTBeHHM die-
MedTH mOoHATIA mpaBa. [IpaBo cymecTByers He ATA TOLO, WIOOK
PeaTu3EpOBATL HAE AGCTPAKTHOR BOJHE; HAUDOTHBE, OHO rapaH-
TEPYETH MUBHEHHHE WHTEPECH, HOMOTAETH yJI0BIETBOPEHil mo-
rpeGHOCTeli, mocrmienin mbielt. ') IlpaBo mpumazzemmrs Tomy,
KT0 TOJAb3yercd, a Me TOMY, KTO HE3BaBIfeTH BOJI0. CmOCOGHOCTH
%ke1aTh, EBBABAATH BOAW, MOFETH GHTH YrHETEeHA H JaRe Napa-
amgobaHa 0esn coorpbrersyouie mnoTEpE upams; CyGBEKTOMB
HpaBa ABIAETCH TOTH, KOMY HPEIHA3HAYEHO IIOJH3OBATECA IIpa-

1y R. Ihering, ,L’esprit du droit romain®, traduit par Meulenaere, 1V,
p. 32.
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BOME (ZecrmHarapiff), sagaua IPaBa—TAPAHTHDOBATE €My 910
moaszoBamie. ) FEeam 6m oxpama Boau Owia Ibipo mpasa, 4Td
¢Taloch OH ¢ TMpaBaMm JEIG, BoaA He mmbommxs? Mempy
TEMT MH BEHIEMB Ha KAKIOMB 1OAry, 4YT0 OXDAaHATCH NPABR
Auns, BOAM He aMBoomExs wim uMBOmMEXD HE JOCTATOYHO Pas-
puryo Bomo. [IpaBa GesymERNXSB, mpama ybrelf, Jame yTpOOHHXH
MIAJeHIEBE, BECHMa CTPOr0 OXpangiorcs. ?) Jarbmb BoIeBad Te-
0pis mpaBa COBEpINEHEO He O0BICHAETH NPABD HOPHIHYECKAXD
aans. [Oparaueckoe nmmo, Kaks TaKOBOe, HE CIOCOGHO IIOIB3O-
BaThcd TPaBOMB —OHO He MumbeTs HE HETepecos, HE mbxei;
¢s Touxy 3pBEIA BorzeBo# TeopiEm MHM JONKEH NDUIOHCATH HOPH-
AWYECKHND JWIAME BOaw, mepcoEndmumposars nxb. Ha camoms
me wbrk FecTHATADIAME ABIFOTCH JIOIH, BE YBHXD MHTEDECAXD
CyUIeCTBYIOTS YYDEEIEHId, NPUBHABAEMHS ODHIAYCCKAMA JIANA-
mu. %) On aroif me Toykm 3pbmia obracraerca HampmmBps mpaBo
ydacria ob6maro. *) IIpaBo ecrs HHUTO HHOE KaKs OPHARIECKE
oxpaneHEE#E mATepecs. °) I'zapamit mpEsHaxs npasa—>sTo Irbie-
coo6passocts ero. ) Jlogm cospairnm mpaBo myTeMb XOAraro mpo-
mecca HCKaHig, mpHEcmocobienis, GoprOw. WMeropmdeckas Imkoxa
0Ka3aJa OrPOMHYK YCAyry Haykh mpaBa, OIDOBEDTHYBB CTapoe
Bossphaie 0 nDpom3BOAPHOMB 00pa30BaHIE IIPaBa ¥ JOKA3aBH,
970 NPaBO BO3HUEAETH HEPBOHAYAIGHO EAKD HOPORYKTE LEATENH-
HOCTH HAPOZHATO AyXa ¥ 3arhuMeT PA3BEBAETCH TOCTEIEHHO HCTO-
PBYCCKAMD NyTreMb; YT0 JIHEINIp TO03%e DPAIOME CH OOHYHEME Ipa-
BOMB, KaKh UEPBHIM'E MCTOUMHHKOMB LPaBa, BO3HAKAETH BTOPOIH

) 0. e, IV, p. 323. -

2 0. ¢, 1V, p.p. 819, 348.

3 0. c, 1V, p.p. 323, Note 94); 340—341; 343.

4 0. ¢, IV, p. 347.

%) 0. e, IV, p. 326. By Toun me Geist't, 1, S. 332, lepunrs, xars 6
eme Be oTpbmuBMECE OTH cTapHX® Bogepbmifi, HasmBaeTs upaso Boseli:
nDas Recht sit .... keine intellektuelle P'otenz, sondern eine moralische, es
ist Wille«,

) Geiat, I, 8. 328,
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BCTOYHEKD — 3aKOHOZaTeabcTBO. BMbero mpen mexauuueckaro co-
3IaHia IpaBa HCTOPHYECKAd INKOJA BEHETABATA HJEl0 OPraHmye-
CKaro ero NPOHCXOAEZEHid, KAKE IpOIykra AE3HA Hapoga. ') Ho
HCTOpHYECKad MIKOJA2 TOPBEO OIIMGatach BbH CBOEMH IPEANOI0-
#enin, OyITO NpPaBO BOIHEEACTH B DASBHBAETCA MEJCHHHME,
He3aMBTHHMS [POIECcCOMB eCTeCTBEeHHAr0 pocra. %) JTo He Takb,
opaBo cosgaerci #3H xbarerbnoctn, uss OGoppOH: ®) Bedxoe mpa-
BO CHaYala NPOXOLATH CTAkil0 DPasBETiA, F&$ OHO FBAACTCHA MpoC-
TOI CAMOMOMONIBI0, MITeHieME; *) MepBHe 3aYaTEE NPABOBArCO
9yBCTBa ME HAGFIOL3€MD B CO3HAHIR 60620 MPABA, NCHOBAHHATO
Ha 3arpaTt coOCTBEHEHXH CHIB: TO, 9T0 %eroBBk® jo6HIB® NG-
TOMT ¥ KPOBBIO, TO OHB Kelaelh YAePEATb 3a coboit. 3) Beb
HapOIE NMPONLIX BTOTH TPYSHHE IyTs mpaBooGPasoBaHid myTeMb
caMopbarersaocTd OTYBIBEEXD IAYHOCTEH, TOABKO 3TH CTAPHSA Bpe-
MeHa yke M03a0HJINCH; IOTH W KDPOBb uexopbueckie, mpoanTee
I co3faHig mpaBa, OFETH NOKPOBOME 3a0BeHiS W OKYTAHE Ty-
MaHOMB cBepXBecTecreHHaro npoucxomgenis. ®) Ho Bs meropim
PHEMCKAre HpaBa JIf HACH COXPAHHIACH KAPTHHA HCTUEHATO HPO-
ucxoxgenis mpasa. To moxomenie, uro camogbaTesnHOCTH 0TABAB-
Bux% Jagaocredi (die personliche Thatkraft) aszsercas merognm-
KOMT IpaBa, ecTb as0yka Bb HCTOpiH pHEHMCEaro mpasa. ') Me-
YeMB CO3XAHO DHEMCKOE LPABO ¥ KOmbe ero cmMBoab. &) Hauumas
¢b THX's BpeMen®, KOLIa CEAA ¥ OPABO COBHAJAIH, KOTAR IPABO
OHIO CAMOIMOMOINBI0, CAMOOGOPOHOM; MPOXOJd YePesh BI0XY, KOria
mogm pacupapb colcrBeEHEME cHIaMn, BeaBicrBie coMmmTesb-
HOCTA eg WCXO0Ja, CTANE NpPesuoYETaTs JOODOBOIBHOE IO YrOBODY

1) 0. ¢, II, 8. 28—30.

2 0. ¢, 1,8, 81: ,... der 8 g. naturwiichsigen Bildung®.

3) 0. ¢, I, S. 114: ,Die Thatkraft, die Gowalt also ist die Mutter des
Rechts“.
4 0.¢,1 8. 18-119.
5% 0.¢, I, 8. 109.

6 0. ¢, I, S. 107.
7) Ibidem.
8 0. ¢, I, 5. 108 ~110.
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nopurHenie pBueniio NocperHNEOBs—ME KOXOJEMD HAKOHEI 10
po3umkHoBeHid cyzos. Ho Besjh CkBosuTH OfHA T2 Ke HAed—
4TO JIMYHAY CAMOXBATEIPHOCTH ABAfETCH CO3TATCIBHENEH M 0Xpa-
surelpEnNell mpaBa. Boposemt 3Ta HHAMBAAYAABAAA CHAA €CTh
He roxag (U3MIECKAd CHIA; IPABOBEIMB IYBCTBOMD OHA BO3BO-
IATCE Ha CTENEeHDL HPaBCTBEHHOA CHIN, ciyRamell mieb mpasa.')
Kpowk orux® OCHOBEEXS HOJOkeHilt obmei Teopim npasa Ie-
PHETF BEICKA3aJICA €me BB MOXPOGHOCTAXE OTHOCHTEIBHO CMECIA
A 3Hayesia OOMYHArO IIPaBa H 3aK0HA, HXD B3AHMOOTHOMICHIT
OJHOr0 Kb XPYIOMY H KB HPABCTBEHHOCTH. lepH @b COTIAIMAETCH,
9T0 mpaBO BCETTa BOBHEKaels BB QopmB oOmImaro npasa. ?)
O0mumoe IpaBoO OCHOBHBAETCS HA HADOJHOMD IDABOBOMB yOBm-
XeHin, KaKS> HDaBCTBEHHOCTH-— HA HPABCTBEHHHXDH B033pBHIAXE.
Bt sToM® oTHOmeRiE 0oOHYHOE HPABO B HPABCTBEBHOCTH 6HILU-
Huws 00pazoMB IDYIs OTH ADYra He OTAFYAOTCH; OTIHuie
Me&Jy HHME JIHIIp BHYTPeHHee HO Ka9eCTBY JERAMMAXD BD
ocHOBE HXT UyBCTBH—NDABCTBEHHAr0 YyBCTBa JOITa H IPa-
Boparo cosHasis ofasasmoctn. Ho m vra passmua mmorga cry-
IIeBHBAETCH W BCE OTIHYie MeRAy NPABOME X MOPAABIO CBOLATCS
Kb DasAmvuilo cmenenu uHmMeHCUSHOCMYU OFyUIeBITOMATe Jiofel
uyscrBa goara. %) T. e. Iepmart #AcHo BHCKasmBaers 8xkch TY
Ajel0, YT0 OOHYHOE IPABO €CTh Kakb O NePEeXONHAd CTYNCHS
Me&ERy O0XACTHI0 MODAJIA H IIPABA BB COOCTBEHHOMB CMHCTE,
T. e. sakoHa. Ho, npogommaers Iepunrs, o6mumoMy upaBy He
XocTaers ouUperBAeHHOCTH, TBEPJOCTH; CO3HAHie HPHIHICCEOH He-
00XOZAMOCTE MOKETh y OZHOIO NpOABIAThCA CHABEBE, y Apyraro

0. ¢, I, 8 175. B onuofl usy uosgmbfimuxs  cravefi Iepmurs eme
pasb yKasHBaers Ha omnfounocrs Bo3spbuifi meropnyeckofi ol BR vroms
oraouweniy, Gesammelte Aufsitze, I, S. 14, Taae rouka sphaia ma o6paso-
Badie upasa cosmaresbAoRl nbareabmocTsio passuBaeres Bb Entwickelungsge-
schichte des Romischen Rechts, mspapHoit moexh emepru Iepuura, 1894, crp. 13
i cxby., ocobenno 28,

%) Qeist, II, S. 33,

)0, ¢, 11, S 32
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cra0be, 9yBCTBYyeTCA IOTPeOHOCTD NPUAATH IPABY HALICRKAULYHO
yCTO#IABOCYs H NpouHOCTs. CpeicTBOMB Kb TOMY HBAAETCH 3RKO-
HOZaTeascTB0. HoHEYHO, 3AKOHOXATEAECTBO BMBETH HEZOCTATEM—
BuMEBCTO WEBArO MPaBOBAr0 9yBCTBA OHO Jaers HAMB MEPTBYK
OykBy, BMbBero mbapparo mpaBocosepuaBid, Xakd BH 3epraab or-
pamaomaro Bs ce0k Bch pearbHsld NPaBOOTHOINeHid, ABIAETD
OHO KyYy OCKOJKOBB 9TOr0 sepkala Bb popmb maparpadoss pas-
ARIHHXTF KOIEKCOBL~—HO BCH 3TH HEZOCTATKHM Cb M3GHTKOMD OKY-
maprcs Toll TBeprocThio, ompepbieHHOCTRIO, paBHOMEDPHOCTHIO,
CIOKOiicTBieMb, IPOTHOCTHIO, KOTOPHA mpioGphraers mpaso, np'u-
grMag PopMy 3aKOoHA. ') 3aKORD INOSTOMYy eCTh eJAHCTBEHHAA
dopua mpasa. ?)

Tarie B3rAggel BrCkazaxs I[eprHDS BB NATHICCATHXE [O-
naxs. Ero mgea o Gopn6k sa mpapBo, ompepbiemie mpaBa Kaxs
OXpaHH HEHTEPECOBH, €ro Bo33pBHid Ha 3aK0H® KaKh Ha BHCIIYIO
¢opiy nmpaBa—He TOXBKO KEBH [0 CAXH IODB, HO HOIYYaloTh
ZaapEBHlIee pasBuTie E MOTYTH CYHTATHCH TAKWMDb Re IPOYEHMD
JOCTOSHIeMD HAYEH, Kakh B Hied ACTODHYECKON WIKOAH O mocre-
IIeHHOMT DaSBHTIM IIPaBa, Kakh OJHON H3L CTOPOHE HAPOAHOM
®H3EH, W 005 o6HuHOMB upapb, Kake mepsmymo# gopmB mpasa.
OcraBadch Ha mou Teopim HCTOPHYECKOH IOKOAH, NPH3HABAA
OCHOBHHSA MHCIH €8 NPABUIGHEIMHU, lepRHIS ABHHYND HAYKY SHA-
YETEIbHO BIEPeLh CPABHETEASHO CBH YUeHieMh HCTOpPHYECKOH
IIKOAH ¥ OTKPHIS HOBHE NYTM H WHPOKlE TODPEBOHTH BE 00-
xacre ofwed Teopim npaBa. Homedno, pSfoMT ¢h TAEHMH mep-
BOKJIACCHHMY JOCTOMHCTBAME y leDREra ecrb ¥ HEEOCTATHEE, HO
HAMB INPUAETCH BaHATHCH OOCYMIEHIEMB TJOCTOHHCTBG @ HeJO-
CTATKOBG €ro Teopiw Hume, KOTIA MH HO3HAKOMEMCH CB €r0 KpH-
TAKAMU, & Teleps MK OCTABHME HOKA HTOTO0 MACTHTAL0 YYEHATO
d OyZeM® Opoo.Ears Hamte m3CrbjoBamie cyge(s HCTOPHYECKOIl
mWEOJIH ¥ HOBHXD HampaBieHlii BS HaykB mpasa Bs X® mapal-

1 0. e, I, §.8. 33-37.
%3 0, ¢, II, 8. 38.
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JeABHOM DPA3BETIA BB IIECTOMB, CEIbMOMB, BOCBMOMB M JeBi-
pons jecarmrbrisixs w mepsoft moxosnmb jecararo mecaTHabris
JesarHanuararo Bbra.

He cuorps na GJgecrdigyio KPATAKY MHOIHX'H CTOPOHD Te-
opiE mCTOpEUECKO UIKOIE, HpeliomesHyio lepweroms—u mocrth
gaanis ero Geist’a mpojosKaln IMOABIATECH COYMHEHId, HANH-
CAHHHA BL CTporoM® 1yXh Heropmueckodf mEOIE co Behum ea
ZOCTOMHCTBAME W HEJOCTATKAMH, XOTE IOCTEEBHXE, Ka3al10ch OH,
Aerko 0o w maGbEars. Be 1860 royy nogBEIOCH BTOPOS M3~
gaaie «Deutsches Privatrechtr Brosyam rrb memzy mpo-
YEMD H3AACAETCA, ITO OGHYHOE NIPABO BOBHHKAETH W PA3BHBACTCH
(e3C03HATENPHO, HEMPON3BoabHo. ) Heraeps TakEe BHCKA-
3EIBAETCH 32 0e3CO3HATEIbHNE MTPOMCXOEJeHie 00HYHATO IPaBa. 2)
Baunrepo B cefrMoMt ®3jaHiu cBoero ydedumra BH 1863 T
nosropaers mier Ilyxrw, uro Qaxrmueckoe nmpmmbrenie HopMB
ABigercd JEIp BHBIIHNMT NPOIBIEHIEMb H CDEJICTBOMSE IOBHA-
Hia o0HYHATO IWpaBa, 9IT0 HOPMa OOHYHATO OpaBa BB HADOI-
HOMD OpaBOBOME CO3HAHIE cyuwecrByers pambe npmmbHenis,
X0TA DPHOABISETH, 970 OHBAKIT M0 UCKINYCHIO ciyvam ® 00-
parEaro mopaika, rrb npumbaerie HOpuE mpexmecTByers yObm-
neHil0 BB ed mpaBoBodl meoOxogmmoctH. °) Buwwpwme# g
rOBOPMTH, 9YTO0 HCTOYHHEB JIPaBa OXPHB—DTO DA3YMT HAPOAA.
Oms MoEeTs TBODHTh IPABO HAA HENMOCPENCTBEHHO UyTeMb dak-
rryeckaro npawbrenis uspberumxs mopus (Uebung) mam mo-
CPEACTBEHH(, Yepess 3aKOHOJATENbHYI0 BIACIs BB rocygapersb
(vapp Bupamaerca Bragmedss —durch Delegation).*) Bepuurs
HOAAra€TH, YTO A BOSHAKAOBeHid OOGHYEArO IPaBa HYEHO Npa-

1} Dr. Bluntschli, Deutsches Privatrecht, 2-e Aufl. 1860, S. 10.

?) F. L. v. Keller, Pandekten, 1861, S. 2 ,Die Rechtsideen werden erst
instinktmiissig im Leben befolgt und wirken gleichsam als Naturkraft auf das-
selbe, wie es auch bei Sprache und Sitte zugeht®,

3) K A. v Vangerow, Lehrbuch der Pandekten, 7-e Aulf, 1863, I, S. 41.

%) B, Windscheil Lebhrbuch des Pandcktenrechts, 1-e uszanie 1862
rona; 2-¢ masauie 1867, I, S. 40.
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BOBOe cospaHie W (axrmueckoe npaMBHenie Hopms. ') CHHTe-
H I ¢'b HA3HBaeTh npaBo odweidl Boaelt, orpanmumsalomel cBo-
601y 4aCTHHXB BOJXb; ?) HCTOYHHEOMB HDaBa OHB CYNTAETH 00-
UeHapofHoe IpaBoBoe yObmiemie, ®) HO PAZOMB Ch WTEMBD MO-
MEHTOMB, Kakh DaBHOSEAYYM|ili, CTABHTH MOMEHTE (AKTHIECKATO
upawtunenia (Uebung) m opegynmpei®iaers, yro He cabiyers xy-
MaTh, GyITo HEPBHE W3T THXT SIEMERTOBL MOKETH Ipexie-
CTBOBAThH BTOPOMY, XOTH 0OpaTHOE HHOTAA HAJIIOXAETCA, TaKb
uTo caydaerca BUIBTH mocTemewHoe ofpasoBamie mpaBoBaro yGhm-
menis kaxp cabicreie nocroanHaro npEmbHenia kako# HEGYID
HODMEL. Y

Ho m3® s18x® nmpeMbpoRs Hexs3d eule BHBOXATH cabicrsis,
dyaro pascmorpbEEOe coymnenie lepmura mnpomto cosepmenno
Oescarbrmo. Hamporsss, KkpETAKA HCTOPEYECKOW MIKOAH CTala
Teneps Wa TBePAYI0 NOYBY W BH 3HAUATENbHOK CTeNEeHA Da3Bu-
Aach m ycmamiace. dpEcTd Me#teps ymé B 1861 roxy
nEmers, YT0 OPaBO Da3BRBaeTCA BOBCe He NMOJ0GHO pacreHilo
U3h 3epHa, a IBIeTCH ILIOJOMT TaKeNoll paGoTH ueropbueckaro
Ayxa. %) Meropmueckas INKOIA HPEJIABATA CIHIDKOME GOablIoe
3navenie o0HYHOMy upaBy, NMoAarad GYATO OHO MOReTH OTMBHATEH
saxousl. Bb Ilpyccim naupumbps cymecrByeTs npamoe 3ampe-
menie mpumbEaTs obumee ofmuHoe mnpaBo (ein ausdrickliches
Verbot eines allgemeinen Gewohnheitsrechts) m npycexoe rocy-
AaPCTBO KOHEYHO CyMBI0 OH BBeCTH BB JOAMHNA TDAHBUN BCAKATO
CyABIO, KOTODET Teopil OOHYEATO MPaBad kakbh BHCLIEH (opMbl
mpaBoodpasoBaria B3gyMars On npAMbEATS BHa mpaxTHRb. ©)
Teopia mpomcxomjeHis mnpasa B35 HapogEaro yObmgemia ecrn

1) Friedr, Vering, Gesch. u Pand., 1865 (1-e maamie).

2) C. Fr. Ferd. Sintenis, Das praktische gemeine Civilrerht, 3-¢ Aull.
1868, 1, S. 3.

30 e¢,1,8. 7.

4 0. ¢, 1, 8. 25—25.

9) E. Meier. Die Rechtsbildung in Staat und Kirche, 1861. &, 33,

%) 0. ¢, 8,19
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HUYTO WHOe Kakb HoBads (popua crapoit oummdounoit Teopiu wa-
pozsaro cysepennrera. ') He Hapoms, a Bucwas rocysapcrses-
uad BJACTS €CTh HOCHTEIb NpaBooGpasoBareibHON Qyremia. 2)
O6HIHOe IPaB0 He OTAMYAETCH OTH SAKOHA HE MO Cy(BeKTy
(00pazoBamie OGHYHArO NPABA JOIMHO CIUTATHCA PyHEmicH upes-
craBaTens BepxXoBHOH# Biactd, % 1. e, D. Meiieps apiserca mo-
cabrosaresems Gestattungstheori’m), Hu no cogepmamio, HE HO
oTHOmeRil0 Kb HEWH cyibn. *) Bea pasmuuya Bb Qopmb. ®)
[l e#pars, cropounuws IIyxTe, yEASHBAETH BCe TAKM HA AIpiop-
HOCTB €r0 Cy#ieHilt @ rOBOPHTH, Y10 HeJb3d BHBOJWTH, KAKH 9TO
mbaaers Ilyxra, meprorHoe 0GHYHOE IPABO N3E ABTOHOMIN IIEPKBH,
TAKD KaKb HajZ0 CHAYaJa I0K23aTh, 1T0 PARIAHCEOE OO THOE IPABO
COBIAETCA TONBKO 06uieHAPOXHNME IPABOBEHME CO3HAHIEMD; MERTY
TiME oro mpmsumaercs Ilyxvoit xaxs mhuro zamEoe, camo cooit
pasymbomeecs. ) Br 1863 rogy X apy m b maneuarars pbus,”)
BB KOTOPO# OHD KPHTHKyeIh HCTOPHIECKYIo mkoxy. <EcrecrBen-
HOe HepaBeHCTBO Jwfeli BH obuiecres, mx® pasamuie BH Mare-
piansroit ¥ zyxommo#f cwab, DpEBHYKA OHTh MOAH JABIEHIEMD
Ipyruxs, Oescmaie H HECHOCOOHOCTh GOJILIIMHCTBA, HEBOZMOM-
HOCTH II0 cBoell muTeifckofl oGcramoBKE 3ammMaThcd IOpHAMYe-
CKAMA ® NOXATHYECKAME DaboraMd, NIPOHBBOTATH TO>.... YTO
{yrEnia mpaBooGpasoBamis a3h Pyxs Bapoaa (00HYHOE IIPaBo)
[ePeX0JETH BH DPYKHM TOCYAapCTBeHHON BiacTE (3akoHs). «Iloka
HCTOPHYECKOE HANpaBieHie BHCTABILETE HIEI0 HANIOHAIBHOCTH
Npasa, KaKs WCKIOYATEABHO BBDHYI M PYKOBOAULYI0, TPOTH-

1 0. ¢, 8.8. 20-21.

9 0. ¢, 8. 28.

3) 0. c, S. 28.

1) 0. ¢, S.8. 29-30.

% 0. ¢, 5. 27—-28.

5) Ad. v. Scheurl, Kirchliche Gewohnheitsrecht, Zeitschr. f. Kirchen-
recht, 1I Jahrg (1862), 5.5. 185—186.

) llozanaanxa wak He yiaaoch jocrars. Maxaraw no crarpams: Mersa,
OGraait u 3axosy, 0p. B. IX (1877) n E. Zittelmann, Gewohnheitsrecht und
Irrtham, Archiv, fir civilistische Praxis, 66 Bd. (1883).
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popbuie, B KOTOPOMD HAXOXHTCA €ro yueHie €B ycBOEHIEMD PHM-
cKaro mpasa, ocTaHercd BBuHO HepasphmeRHHMBE—uepesd aBepb
HAIIOHAIBHOCTH DHEMCKOe IPaBO BHKOIJa He BOHJErh Bb HAmly
Hayky». Bs Hpoauim = 1o cux® mops ymmsaerca ascrpiiickoe
OpaBo, HECMOTPE HA TO 9T0 OHO HE BHTEKI0 H3H KPOATCKATO
HapopHaro gyxa. lIpaso BhcTymaers BCeria Kakh peajibRad CHIA.
HOIURHAOIAA BOXI0 OTXBIBHEXE JIALG cBoeil Boab; 9rToGH Boas
crbaaracs OpaBOMB He HeoGXOJAMO ReXaHiC MAOMECTBA JAINS- -
JOBOJBHO d SHEPrAYBAL0, yMHAT0 MEHBIIKHACTBA. BHABTEIBM B
Jwgepes mnpamo Gpocaers mcropmueckoit wmkroak yupexn
Bb anpiopmsmb-—el Hegocraers TBeplaro 6asmca, JOCTABIAEMAro
OUNTOMSB, sMmupnueckays mscrbgoBamiems. Pioreprs m Jan-
KBapATh, rosopmis Jwogepcs, o0paTsim BHEMAaHie, 9ro IPaBO
avbers CBOEME HCTOYHHKOMEB CTpeMIeHIe Kb YIOBIETBODPERiIO
uegopbueckux’s TMorpedHOCTEll; @ YTO HAUiOHAXBEHA CBOHCTBA W
0COGEHHOCTH, KOTODHMT BCTOPUYECKAd IIKOJa INPHJAeTh TaKoe
3navenmie, mMEIOTH IOJYAHEHHOe, BTOPOCTeNeHBOEe Blignie. ?)
Cans Jrogepes cromrs Ha Toit e yrmamrapHolt rouxh sphuis.
Tors HeoGxofuMuil LOPIZOKD BH BUBHEHHHXD OTHOIIERIAXD,
KOTOPHii OCymecrBisercs UPHAYJUTENbHO, HA3HBAETCA IPABOMb,
BB POTUBONOAOKHOCTD TORATIIO Pakra. ?) JHusHeHHHS oTHOmIE-
Hi ¥ BHTEKAWM{iA W35 HAXH fOTPeGHOCTM AAIOTH HAYAIO IPABY;
0OHO BO3HYEAELH ¥W3H IEATEIbHOCTH OTABILANXD JIMOB; Koria
uspberauil CHOCO0B yuoBieTBOpeHiZ HOTpeGHOCTell OKA3HBAETCH
nB1ecO00PASHEMSB, 10 OHB HAXOAMTE ce0b uoxpamareneit m Ta-
EEME 00Pa30Mb BOBHWEAOTH HOPMH, KOTOPHS mprMbrgiorcs cHa-
Yala POW3BOJIBHO, 4 MNOTOMB Ch CO3HAHIEMD Heo0XOojmMOCTH,
OyieTs AW 9T0 CU3HAHIe TEMHEIMD HEACHEMD UyBCTBOMD HAH
csbriolo Mmcapo—see pasmo. ) llotpedmoctn coszzalots mpaso.
H unanpacno lepnurs (ovesnino IepmHrs BB To BpeMa eHle TaKh

1) W. Liders, Das Gewobnheitsrecht auf dem Gebiete der Verwaltung
1863, S 8. 23, 20—30.

2) 0. ¢, S, 33.

3) 0, c., 8.5. 36, 39, 48 —49.
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Ma¥0 OHIB MOoHATH, uTo JIogepcs HO KaKOMy TO CTPAHHOMY He-
ropasymbaio IpHYACISETs €T0 Kb CTOPOHHAKAMB KIACCHYECKOH
MCTOPAYECKOll UIKOAH) TPYAWTCH, OTHCKMBAH DABHHS BAI[lOHAIB-
HEA OCOOCHHOCTH PHMISHB, «[yXH> PAMCKATO NPABA~—DTO HAYTO
HHOE KaKkbs moTpebsocrz pumcroit ®mswd. ') Kaxs Gyrro lepmars
He BHCEasHBaIb 9Tol Tourm 3pbuiz BB cBoeit mgeb mBrecool-
paseocTHE IpaBa!

Ho we goaxmo obpamaTs GOAbIIATO BHAMAHIZ HAa BTy H
nojoduns ownbxw Jwopepca ® OCTAIBHEXD ABIOPOBH  Paso-
Opanunxs counneniih. Kowmewno, wanpmmBps, Meiteps rpydo sa-
diymjaercd, OTPAUAd 32 OOHYHHMD IPABOMD JEPOTEPYIOILYIO
sakoHb cuiy. Mcropis mpegcraBisers HaMB MHEOTO CIyYaeBd OT-
sMEBHE 3aKOHOBE 06HIaeMb. Jyumums npumbpoms MoEeTH Ciy-
#aTh ormBra rpBnocrsaro npasa Bb Anraim. Taws xpBnocruoe
IPaBo H JO CHX's IO He orMbHEHO 33aKOHOMB (KpomMb B3aKoHA
‘Famsasers o6 0CBOGOMIEHIE IOCYIAPCTBEHHEXD KpBIOCTHHXE
apelt), Bo oo yame BB XVI croxbrim Bmuuio m3s ymorpe6-
tenis, «st obsolet geworden>, ®) r. e. ommbreno cmrow oGETas,
¥ KOHEYHO HUKaKO# cyrb Bh AHIFR He JacTh BalHTH IpPHTI-
38HIAMT, OCHOBAHHNMT Ha HeOTMBHCHHEXH 3akonaxs o xkpbuo-
crionMs papb. Komeuno ommbaerca Xapymsn, Ge3ycaroBHO 0T10-
agecTaas upaso cb cmroii. dewo, yro mempaws Jiogepes, korya
oub cwbimBaers yuenie lepmura ¢b Teopielt meropmaeckoR mKo-
JH A Ory1oME OOBWHAETH BTy INKOAY BS aupiopuamb, mMempy
TEMD KaKh OHa TOABKO OTYacTH UPBIIATD Bh 3TOMB OTHOMIEHIN,
a caMus ocHoBaHis ea Bo3spBEill BHpaboraxmer HecomprbHHO
HHYKTUBHHMD yrent. Ho bty = nopo6Hma ommbrn He yHETTO-
KaIOTH 3HAYEHIA NepeyucIeHEHXD uucarexel; B obmews m 1h-
AOMB BXD B033pEHiZ HecOMEBHHO NPOTPECCHBHH-—OHH YCBOMIW
Alel0 MCHXHIECKaro 1pyia Bb mpomecch mpasooGpasosania, BBpRO

H . ¢, S. 35, Aum *),

2) W. Roscher, Grandlagen der Nationaloekonomie, § 73, Anm. ?); Ad.
Wagner, Grundlegung, § 201.
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nogmbrara HBKOTODHeE HEJOCTATKA HCTOPHIECKON UIKOAH H Mpa-
BHABHO CMOTDATH HA 3aKOHD, KAKh Ha BHCIYW (OpMY IlIpaba,
apupmylocs Ba cmbay ycrapBioli w yme Maxo npmrogao# By
COBPeMEHHHXE yCcaoBiaxs Qopub—o6muHOMY nNpaBy.

Bs 1872 rogy mnoaBmioch mepsoe m3jamie <Bopnom i
mpaso> lepmAra, BB komub 1877 roga mepmoe n3pamie ero-ie
«UB1s Bp mpaBk>. OrH coumnenia naybaaim MHOTO lLyMa © OKa-
S [opasio Goapmee Biaiawie, uwbmb <Jyxs puMmckaro mpanar .
Tbae ne Merbe m BB ceMuTECATHXD rofax’d ¥ nosgabe BIIOTL
N0 HACTOAILATO BPEMEHE TPOANLKAIOND MOABIATHCS COYMHEHIS B
Ayxb neropmucckoi 1MKOJIH, He L0BOPA yike 0 EPATHKB, KOTODYIO
BH3BAIA YHOMAHYTHA Dadorn lepmura. Heropuueckas mnikoxa
umbers ¥ BH 9Ty BIOXY npejcTaBmTefeil 000BXD BHIUEYKAZAH-
#nixs sanpasiediii. Taxy Pors a Téxp ucrovEEES npasa BEZATD
NOYTH HCEXIOTHTEIbHO BB HDABOBOMG cospamim, a npmmbnenie
HODMb CIMIAITD MOMEHTOMP BropocTenennnMb. T 4 b BHCKA3H-
BACTH 9TO BB COMAHCHIM IOCBANCHHOM'BE TODPLOBOMY UPABY, WO
00'BACHACTH, 4TO OOHWIOE TOProsoe Hpaso 00Aajaers Thuu e
MPH3HAKAMA, KaKb ¥ o0Rudoe Hpaso Boodwe. ') OBo noxomred Ha
oden yobmiemin, oo ecrb 4BAeHie IIEPBOHATAJIBLHOC, HETO-
cpencrsennoe (urspriinglich, unmittelbar), kaxb #30KH A BPaBH:”)
He o0nuaii, ne Qaxruucckoe upmmbuenie cosjacrs UPaBo; Ha-
000poTE—JAHIAd  OPMA  HC MOTOMY ABaaercs 1paBoBofi, wro
OHA& BONLAY BY, OOBIYAll, & HOTOMY OHA BXOJMTE BB 0oObuad, uro
CO3HACTCA KaKh IDPABOBag HopMa. %) P o T b BHCEASHBAETH, 4To

') Heinrich Thél, Das llandelsrecht, 1875, 1, S. 37.
2y 0. e.. 1,8, 37,
%0 e., I, S, 83 ,Ks ist nicht Rechitens weil es Gowohunheit ist, es

ist Gewohnheit weil es Rechtens ist. ,Das Gewohnheitsrecht wird durch die
Uebung nicht erzeugt.*
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ACTOYRAKS OOHUHArO IPABa eCTh HapojHOoe IpaBoBoe yOhmuenie,
npossaaomeecs Bp Qaxrnyeckoms npumnenin.') Jdpyrie nmca-
relu MPEAMOTH OJHHAKOBOE 3HAUEHie HAPOZBOMY MPABOCOBHAHIIO
u Qaxrmyeckomy mupmmbHenilo HopMs. Arom3siit Dpmuns
YUETS BCE TRKEE, YTO PABO, COBOKYIHOCTh HOPMD HEOGXOXEMBIXD
I1d TIOALEPRARia mopafka BB o6mecTsh, ?) co3faeTcs WIB CIOBOMD
nan gbaoms. ¥) Yro6W croBO CTATO TPABOMD —CKA3ATH €r0 JOAMKEeHD
T0TH, K10 EMbBeTE BIACTH; BIACTh e JOIRHA BB CBOK O04Y€Pexb
noxomThcs Ha Mpapk. *) Uro6m rhio craso IPaBOMB—OHO KOLEHO
‘crars o0mwums oduknoseniems (Gewohnheit, Sitte und Brauch
werden) cB cosHamiems wpugmieckoii HeoGxoxmmocrm.®) Bs
BTOMB e CMHCIXb, 90 00HYHOE MPABO Co3LaerTca MpEMBHEHieMs
n3pbernBxs nomomeni (Satzungen) ¢b COBHAHIEMS HpUEHUC-
CKOM Heo6XO0XAMOCTH, BHOBh BHCKa3WBaeTeA BepmHTB. 9
Juamennteif Beprrapxrts Bumgmeiigs rosopurs Bb
WATOMS H3JAHIM CBOEro yueGHHEA, 9T0 NEPBOACIOYHHEOMD BCAKA-
ro IOIORMTEIBHAr0 IIpaBa ABIdETCH pasyMb Hapopoes. Hemo-
CPEICIBEHHO CO3JaerD OH'b MPaBo IyreMB (PakTEYeckaro mpamh-
Henis n3BBernmx®s moxoxkewiit (Uebung); mocpexcreeBno— ve-
pes3s pereraumilo, Be BExrbk saxoHOFaTesscTBa. ') Paxrmyeckoe
npawbrerie n 1npaBooe yGhmpenmie paBHO HeOGXOZHMH AJIS
o6pasoBania o0muHaro npasa. ®) Ba po s ropopurs ro xe °)
¥ BHCKAR3HBACTCH Jaike BB TOMB CMHCHH, uT0 BOSMOMHO BOSHAK-

1) Paul Roth, Bayrisches Civilrecht, 1881, I, S. 111

%) A. Brinz, Lebrbuch der Pandekten, 2-e Aufl, I, S. 90.

3 O.ce, I, 8. 112—113.

4 0. ¢, I, 8. 113. Beangoabnao! a=p; p==a!l

% 0. c. L, 8. 114, 17,

6) Friedr. Vering, Geschichte und Pandekteu des romischen und heuti-
gen gemeinen Privatrechts, 4-e Aufl., 1875, 5. 35.

7) B. Windscheid, Lebrbuch des Pandektenrechts, 5-e Auflage, 1879, I,
S. 8. 42—43.

8) 0. ¢, I, 42; 43, Anm 2): ,Die nicht geiibte Rechtsueberzeugung ist
nicht Recht.“

9) J. Baron, Pandekten, 1879, S. 10.
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HOBeHie TakKHXD HODMB OGHYRAr0 NpaBa, BB OCHOBE KOTOPHXT
mBrs npaBosaro yObmpemis, HampEMBDE BB HOPMAXE KACAON[UX-
ci CpokoBB, PopMBs cabaoxs. ITH HODMH mo ero mMEBEiO mpo-
M30ILIA  (e3F y9yacTii mpaBoBaro yObmEeHig mpaMo myTeMs joa-
raro npumbaenig. ?!)

Cabgylomie aBTOPH BHCEA3HBAIE BO33pBHIA HECOrNACHHS
¢ Teopieil mcropuieckod miroin. Po Meamn b omperbigers
NpaBo Kakh OOLIECTBEHHHNH IOPANOKH, HOCDPEICTBOME KOTOPATO
Axed ro6pa TPHHYXATEILHO OCYIECTBIfeTcA BB KH3HH. ?) Br
Ipyrons mberB o0E® Taert cxofHOe ompepbieHie-—mpaBo ecTs
ofijecTBeEERH TOPIAOKD, YCTraHABIRBAEMHHE H OCyI[eCTBIIEMH
BHCHIe# BIaCTBIO I obesmeveHids uieHamMb 0GHIECTBA JOSBOIEH-
Haro morpsoBamia Gaaramm. ®) Tors me aBrops mocBATHIE O6HY-
HOMY IpaBy MoHOrpadio BB OFHOME HEMEnKOMT ODHIHYECKOMH
wypuaxh, HaMECAHHYIO Cb TOH AKe TOUKE 3pBHIZ, HO MEI JOIKHEI
Oyxemd pascuorpbre ee mmme. 3pojaoBckili BB ompexh-
AeHiE DOHATIA NPaBa JeDRATCA BOAEBOH Teopim H roBOPATH, ITO
IpaBO OTPAHEIEBAETH BOJI OTAEIBHHXE IANG, YKAsHBaels Ipe-
ABasl, BE KOTODHXD OHA MOMeTD OPOABIATHCA; !) HO BB Jalb-
whiiieMs #@SIOXEHIW OHE BHCKa3HBaeTh B3raggir Goxbe mporpec-
cupEHe. Ous OPU3HAETHs NPAHYEJeHie HeoGXOXMMEIMD MOMEHTOMS
B TOHATIH mpasa. °) Bw yuemim 065 oOmwHOMT mpaBb OHB
cBOGONEHs OTH yBAeUeHill mcropryeckod MKOIH Aieeli HAPOLHATO
yobagenia m jame yXapdercd BB APYTyl EpaliHOCTH—OTDPHIAETH
ReoGX0IHMOCTh IpaBoBaro yOkmieHia jid BOSHHKHOBeHiZ o6HY-
Haro mpasa. BByp cIyuaercd, roBODATH OHB, 4TO OOHYHOE IPaBO

1) 0. ¢, 8. 12—13

) Rumelin, Ueber das Rechtsgetiihl, 1s371. Hombweno b Reden
und Aufsitze, I, 8. 76.

3) A. c., Eine Definition des Rechts, 1850. By Reden und AufSitze,
15, S. 349.

%) Ferd., Zrodlowski, Das Romische Privatrecht 1-fi tomn 1877 r. 2
Tomb 1886 r.. I, S, 4,

5 0.¢., 1, 8. 4.
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oTMBHIETE 38KOHD; HEYREIW e MOBHO YTBEPEIATH, YTO 9TO
MPOMCXOJETH BH CHIYy OpaBoBaro cosmamia? ') Oimaxo cams
3posroBekil, mo cmpaseraEBomy sambuamio Ilmrrersmanma, *) He
BHACPRABAETS HTOr0 NPHHIANA W MOCTOAHHO rOBOPETH 0 Rechts-
itherzeugung. *) IIpormes mgex odmaro mpasoparo yObmmenis
ropguo moieMusupyers P panHus Apgu ke cd. ITOTH IHCA-
Telb KPATEKYETH OPEEIE BCEr0 FANOoTesy HADOEHATO0 1yXa H KO-
negno ycmbmeo ompoBepraert yueHie Toif (ppakmim meropuue-
CKOH IIKOMH, KOTODAS HCTOYHAKOMT IIpaBa CUATAEels HAPOTHEI
ayxs. *) OrBeprayB® BOBMOKHOCTH 0GOCHOBATL IPOMCXOMKIEHie
upaBa Ha rumoress Hapogmaro nyxa, Anukech ofpauiaerci Kb
IpyroMy HCTOYHHAKY [paBa. Kb o0memy HapogHoMy yobmzenimo,
H OTBePraeTh ¥ €ro, HO OTBEPracTds TO.JOCIOBHO TOBOPA, dTO
JNOIE QYE€HH HEMHOlIA TOJ0MKEHid, Kaxs-T0 HeoOX0ZEMOCTH 1o~
BHHOBEHIA 3aK0HaM$ ¥ OOHYAAME, 0643aTEABHOCTH CyJeGHEXD
pbmenit ® T. 5., MOTYyTH CYHTATHCH OoOLIEIDE3HAHHHME, BB
G0JIBITEBECTBE iKe CIyYaeB® CYMECTBYOTH CaMHEA PA3HOOODa3HHA
wabria m y6bmpenia. %) Ocraercs, cabgoarerpso, eme OREHD
TOIBKO HCTOYHAKS LIPaBA, Kb EOTOPOMY ME ¥ TONEHE OGDATHTH-
ca—>3r0 CyOBeKTHBANE pasyMb, Cy(HEKTEBHOE IPaBOCcO3HAHIe. ©)
Hcropia, rosopurs AfmEECH, Aa€TH HaMb MHOTO IpuMBpOBS,
KOrJ2 DPaBO CO3LaBaNOCh INPAMO CyOBEETHBHEME yOBmeHieMs.
Bt cpegmie Bbra meddens mpm wuegocrarkb sakoEa, a dro
CILIONIb ® DAJOME CIyd4aloch, CYIHIM TAKB KAKE UMb lIDeIcTaB-
A410Ch HAHIYYNIEMT CO0GPA3HO Ch YCAOBIAMH MKE3HE BOOOILE K

1} O.e, I, 8. 33—34. KomeuHo MomHO: umenHo Berbiersie aecoorsbr-
CrBiAd 3AKOHE Cb WHIHBIO OHB M MOKCTh OTWBHATHCA OGKYHLIME npasoxs. O6b
3TOMB HO1POGHO GYIETH rOBOPEHO HEEe,

?) Zittelmann, Gewohnheitsrecht und Irrthum, Arch. f. civil. Praxis, 66
Bd., S. 444, Anm 28),

¥ Hanp. Zrodlowski, o. ¢. I, 8.8, 20, 21.

4) Franz Adickes, Zur Lehre von den Rechtsquellen, 1872, S. 3.

% 0.¢, S. 4.

% 0.¢, S. 6.
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JAHHAT0O KOHKDETHATO CIyyad BB dacrHOCTE.'!) By Pumub BB pec-
ny0IEKaHCKOME HepioxB GHIO BpeMs, KOTIa NPHETOBOPH IO yro-
JAOBHHMS IBIaM® IIOCTRHOBISIHCH IO cBOGOZHOMY yG6bmpeniro
cyrawaro. %) Ja ®m BH Hame BpeMa BCerxa, KOIJa ABJgercd
comabaie BE cMucIB 3akoHa, KOTI3 HAUAHAEICA TOIKOBaHie,
pbmaers abio HEYTO HHOe KAKH CyOBEKTHBEHIN pasyM® cy-
Zeit, ) xXord sT0TH CyOBeKTHBHEN mpaBooOpasymomil saeMeRTS,
Kaks SaemenTs Heonpexbremmmlt, wsMBEuEBHH, TyMaEEHH,
cllepEuBaeTca BH JONKHHXS TPaHENAX® JBHCTBYOIEMB O00BEK-
TuBEEME npapoms. *) Taxump 00pasoME, roBOPHTE AJHKECSH,
MH KakH O OTYaCTE BO3BpamaeMcd KB YU€HL0 IIKOIH ecre-
CTBEHHAI0 OpaBa. Vcropmueckas IIKOIa OTBEPTIA aImpiOpHOCTH
TeOpim ecTecTBeHHAro mpaBa # 00paTuia HAYKYy OTH Mipa HPO-
ESBOABEHXSG afcrTpaknifi kb Mipy peaxsnomy. Ho B® cBoems
yBIeueHIW mjeeli HAPOZEAro AyXa OHA OTBepPria BCAKoe SHaUE-
gie 83 CyOBeKTHBHHME DasyMoMb, He CMOTPE H2 TO ITO HECO-
uaboase QaxrTe roBopars 3a Hero. B cBoelt mozemmkB mcropm-
gecKad INKOIA, EAKS TOBOPHTH HEMENKad MOCIOBEIQ, BHILIECHY-
Ja U3 BaHHH Chb MoMoaMu ¥ pebeHka.’) B® 3Tux® pascymue-
HifX® AjWKeca 3aKI0YaeTCd BeChbMa BEDHAS MECAD 0 OPOHCXO-
SACHIN NPaBa MyTeMb KASYAHFHATO TBOPUECTBA, O YEME HAMSB HPH-
JerTcd COBDEMEHeMTD TOBODHTH JO0BOIBHO Moxpo6BOo. —Bs yuenin
005 00HYHOME TpaBh AZAEecH OTPEOAETEH BCAKOe 3HaYeHie mpa-
BoBaro yObigiemia, Noxa3wiBag 9T0 TAKHMT pascymjeniems. IIpm
upumbuedin HOPME O0ONIHArO OpaBa OHO npEMbEserca HIE
CyApaME 1ay, KOTJa HBTH cIOpPOBL JOXOJAWIEX'B JO CYia, 3aHH-
TEPeCOBRHHUMY JYACTHEMH .JIETaME. B® mocibgEems caysas
npaBoBoe yobmizenie me HeoOXOZHMO; €CTh NPEMBPH 5T0 JOKa-

HO.ec, 8. 7.

2 0, c., 8. 7—8. Cenzka na lhering’a, Geist, 11 § v5, Aum, 29.
3 0.¢,S. 9-11.

4 0.¢, 8. 8. 13 22-23.

5) 0. ¢. S. 19—90; ,Das Kind war mit dem Bade ausgeschiittet.*
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3HBalOmie: TaKoBs OOHUAl BHeceRid BB W3BBCTHRXB CIyvasxs
CTyIeHTAME 33JI0TOBH BB YHABEeDCHTETCKylo Kaccy BB Tiobunre-
ub; onpeybiaenic myrems 06HYad KoMmmeTeHmin HBKOTOPHXB yu-
pemuenifi: mpaBo JUCIEHCAIiH, OCHOBHBaeecs BB HEKOTOPHXE
rocysapcrBaxs Ha oOmuak; peryimposanie HOpMamH OCHIHATO
mpaBa mIiaTemed 3a mpaso anmrpanin. ') Cyaom we, ToBOPHTSH Ajm-
KeCh, eC.IH OXAHD Pa3 s MOCTAHOBIEHO UM nspbernoe pbmenie, npa-
MBHAIOTS ero B 8% APYrAXS CIYIAIXE BOBCE He B35 IPaBoBaro yobm-
1ewis, a pagm ermHooGpasid. )

Ho co BchbM® 5THMB MH HHKAKD He MOREMB COLIa-
carscs. MM TOTOBH  JONYCTEYb, 4YTO CyZBE TPUMBEANTL
naEEoe pbmerie nmocrosEBo pat egmnooGpasiz; HO BBIB
BIIePBHE OHO OHIO MOCTAHOBIEHO 10 npaBoBoMy yGbmueriio;
MH OTKa3HBaEMCH IyMaTh, YTOOH CYAbM CTaId Pajd eiuHO00pa-
314 npogormars npEubRATL Tako#t cnocoés pbmenia cmoOpoBS,
0 KOTODOMB Yy HHXD CIOEHAOCH OH yObmpenie, xakb o0 Bempa-
BoMb. OTHOCHTeABPHO MPABOBATO CO3HAHIN B NPHBOLEMHXDH AJXH-
KecoMb, ¥ MOZOOHHXDH, npaMBPax®—MH JOEHH CKa3aTh, YTO
KOHEYHO GHBAIOTH CIyIad, BH 0COGEBHOCTH Lpn BOSHUKHOBeHin
HOBHXD HOPMB OGHYHArO IPaBa, KOLJa [PaBoBOe CO3HAHIe
enfe HedCHO; OGHBAIOTE HPEMBDH, KOITA A4 IaHHOK HOPMH O06HI-
Haro mpaBa He MOEeTh OHTH NpPaBOBaTO YObmAeHiT— HO MH
Beeria Momemt Hafitm Ooabe ofniyn HOpMy, mO OTHOWIEHi0 XD
EOTODOH JaHHAZ HODMA JABIAETCA IHING DA3BHTIEMD dYaCTHOCTEH
8 onpexbresiem® mogpodBOCTeif, MpEIems 912 Goabe o6mas Hop-
Ma Beerja oxawerca mmBionieif 3a o000 npaBoBoe yOhmpenie. %)
Ecxm orseprayrs mpaBoBoe cosHamie, TO He OCTaHEICA pasinyif
MeFJy OONYHHMD IPABOMB H HPOCTHME O00HYaeMB. YToOH
OuTh mocTbzoBATENPHHMD AJHKECH TOIKERD OHIB OH 5TO OTIH-
yie OTBEPrHyTh, HO OHB He CABIANE TOr0 JOTHYECKE JAA HETO
Heo(XOIEMAr0 INATa, TaKh Kak'h OYeBAAHO CO3HABAXD HEBO3-

0. ¢, S, 53,
) 0. e, 8. 55.
3) O6% sromsp moapolHO GyaeTn roBopeHo UH:KC.
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MOBREOCTE YHEITOKUTL Dasinyie MemMEy HOHATIAMH OOH4Yad R
o0mynaro mpasa. Ho He cmorpa Ha v1u omuGkm Ajukect BB
cpoefi HeOOabUIOA KHMKEE BHCKA3HBAETE MHOLO, KAKh MW BH-
abanw, ABABANXE MHCEel, U KOTOPHXSE MEWLYy UPOYHUMDL CTORTD
yeazarp eufe ogay. Ocymjas TPUCTPACTie HCTOPAUCCKOR WIKO.IHI
KB CTAPOMY, MCTOPHYECKH CIOWHEBIIEMYCH NDABY, OHB I'OBOPUTE,
uro MOZO0HY TOMy KAKB LpeAJe HEBUIA moxoabHizs ®m Hapoxim
cosnan cedl 1paBoBoi MOPAOKE, TAKE H COBPeMeHHOE TOKOIBHIC
JOXKHO CO3JaTh ceds MpaBo IO CBUeMy KeXadil0 @ 70 CBOANB
noTpedHOCTAMS. ') IT0 KOHCUAO LiyGoxo Bbpuas MHCIB, HO He
crbayers 3adLBalh, UTO MBJULUIHUMB IPUCTPACTIEMB KB CTAPOMY
npaBy OLABYAIACH Jaump nosgEbitmie yvyemme uctopmueckoii
WIKOAK, 10BOJEBUIIC e yvedie Jo kpalinocTd; caMb e OCHOBa-
e Hroil utkorn, CaBHALN, kKAkD ME RUgABIM—BOBCE He OTPB-
HACTD BOBMOMILOCTH COZAABATE HOBOE MPABO, u JALIL [0JATAETH,
YTO HE BO BCAKOE BpeMd Kampuil JamHM# BHAPOXB K%L DTOMY
CIocoGens.

1 0. ¢, S. 64.
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TNoaasa 6-4.

,Kampf um’s Recht“ u ,Zweck im Recht.

B cpaBEETEABHO KODOTKifE NpoOMemyTOKh Bpemend 1872—
1877 r.. TOSBAIACH B2 BHAMEHHTHXB® covymHenis lepumra—
«Bopr6a 3a mpaso> n <[Bxs »w mpasd>, roms mepsmit. Cogep-
MaHie HXP BACTOAbEO O0memspEerHO, uTo MORHO GELIO OH ero
jafe W He W3JAraTh; HO TAKH KAKH BTW KEHTH BH3BAAE rOps-
Yyi0 B He BCErja COPABEJIEBYI0 KPHTHEKY, TO K14 YSCHEHIA BAis-
mia lepmrra wua coBpeMemHylo ¢uaocodilo mpasa MH BB KpaT-
KAXb CAOBaXh HOBTOPEMT TIABHHSA HJEH, BHCKABAHHES WMDB BB
STHXD JABYXH 3aMBUATEIBHEIX'® NPOH3BEJEHLAXH, OCTAROBHUMCH HA
OCHOBHHIX'> BO3DAREHIAX'E TIABHHXE KDHTUKOBG lepmura u mo-
NHTaEMCH ONPexBIRTE CTEHEHE OCHOBATEIBHOCTH STHXT BO3pamenifi.

IIpaso, rosopurs Lepmr s BE «Kampf um’s Rechts, me
TmpeAcTaBIdeTcd HAMB TOIBKO OTBIeYeHHOH Teopiel, a dABigercs
®EuBol0 cuioif. ') IIpaBo ecTs NPOLIYET® TPyZa HE TOABKO TOCY-
JapCTBeHEO# BJIACTE, HO B BCero HapoJa; XKHSHH IPaBa JBISETTH
HaM'h KAPTHHY HEYCTAHHArO Tpyla, OesmpepuBro# Gopslum whioit
HaIi#, XOTI KOHEYHO He Bch mpOXORaTH TepHECTHYE myTs GOpHOH
3a NPaBO; MESHH OJHWXT TEYeTH CPeNE MADA ¥ CIOKOHCTBIf,
BHESHD APYTBXH €CTh HeNpepHBHEAA Boima. ?) Bopsba 3a mpaso
Opezcrapidercd HAM® BB ABYXD (PopMaxb— GopbOH 3a 06BexTHB-

") R Ihering, Der Kampr um’s Recht, 6-¢ Aufl 1881, S. 1.
) 0. ¢., 8.8. 2-3.
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HOe MpaBo ¥ OopnOH 3a cy(hekrHBmOE JIpaso. M nadmpaems
HpeAMETOMD Haniero counHeHia Gopudy BB aToMb HocabrHeMD
cusicab. ') Hecomubrna sanuunocts GophOm 3a mpaBo npu ocy-
N[eCTBIEHIE TpaBa CO CTOPORH TOCYZAPCTBA; MOZJEepRaHie npaso-
BaTo TODPAEKa—5TO IOCTOZHHad GophGa mPOYMBE  Ges3aKoHis,
uporass npapopapymeniii. 2) Ho n Bbs gk BosunkHoBesis
npaBa, B Bompock 0 ero MpOMCXOMAEHIM ¥ PASBETIB BILIOTH A0
HANUXD fHeH, MH He MoxeMb 000ilTH (akra Bce Toil e GOPHOH
sa mpaBo. CaBmapa— Ilyxrosckad Teopia mpepcraBiseTs HaMB
nponeccs o6pazopanis upasa HesaMBTHHME n Ge36onbiresHENS,
Ka®¥bs mporeccd paspnria ssstka. Up Toukd spbuig srod reo-
piM MH JONEHH TPEInoIomuTh, OYyIT0 Takis mO.10menis apesHe-
pEMCEAr0 TPaBA, KAKh HPOJama HECOCTOSTEIHEEND JONKHUKOBD
BB PAGCTRO, BHHIMKAIS COOCYBEHUMKOMB €BOel Bemu y Bes-
EATO, Kb KOMY (L 3 Kakumb OB IyTeMD OHR HH IOHAIA, 0fpazo-
BaJHCh TBMT Ke 1yTeMdb Kaklh I IPAMMATHYECKId TPARUA] yIPAB-
Aeyif Operroront majewamn. ®) Koneuwso, cers Takig npaBonoio-
MeRif, KOTOPMH DAIBHBAOTCH HeHaMBpenRo B Ge:sCO3HATENLHO,
KaKbe pasroBopnad pbup, mocreuenno u ResaMbTHO caarages B
PeryIapHo MDOBTOPAIOUHXCA ABICHIAXD NOBCEIHEBHAro o6opoTa
WA BOSHHKAA W35 HAYYHMX'B ONEpamifi oTBIedenid, BRBeAeHIn
wvbrersiit n 1. 1.¢) Ho pagoms b 9THMA (JAKTaMH 1PABOOGPA30-
BAHIT OUPOMHYI) POJG HIPAIOTT CO3HATEIBHHSA CTpeMieHism, ncu-
xuyeckifl TpyIs U Gopsla ¢s pasHuIME npensrcrsismu. B ocoben-
HOCTH KOl HACTYNHACTE Heo0X0luMocTh B3MEEATE CylleCTBYWONiee
o0sexTHBHOE IIPaso—suro usmbHenie npExoIETes UOKYNATL WhHOW
BeChbM& YYBCTBETCALHAIO RBTOPAKEHiZs BB 00JaCIh HATHYANNS
TMpaBb H CBABAHHHXG Ch AUMHA 9ACTHHXT mHTepecoBd. (s rhii-
CTBYIOIEMT IPABOMT BT TEYeHIM BpeMEHH Takh TECHO coleiuch

Ho e, S. 4.
2) 0, ¢, 58. 45,
3) 0. c.. 88, b—g
90, ¢., 8 6
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HETepecH THCATH OTXBIBHEXE JAuHOCTell W jgame WBAWXSE CO-
CIOBilf, 4T0 €ro Heibs3d YCTPaHATh (GesH CYUIECTBEHHATO YHIEPOa
L8 STEXPH WHTEDPECOBE; Haj0 00BABETE BOHHY BCEMB UMb, HAKO
OTOpBATh TOAHWIA, NPHECOCABIIATOCH THCAYRI uiymaisness. M
9acTO IpoucXopEuTs HEUrO BB poxb clOmeHid CATDP W OTKIOHE-
mig pasmopblicTBylomell 1o fiaroHarE BB CTOPOHY OTH mambuen-
Haro BaupasieHis. Bo Bcem® pToMB HeCcOMEHBHHO ecrh 9T0-TO
tparuveckoe H Bch sHavmTeasmms upioOpbremia BF obaacru
HCTOpiE mpaBa HOCATH: HA ceGh cabEm Takaro mpowcxomIeHis.
TPOJOLKATEAPHALO WCKAHIA MCTHHHALO IYTH ¥ YHOPHOE Gopr6H
Aad DpeogorxBHIA HA KAMIOMD IIArY BO3HUKAIOWBXE MPENMATCTBii,
Jame KOrEa 9TOTH HyTh yxé Haiimens. ') llpaso, xaxs m genosbus,
HodaBAdeTcH HAa CBETE cpeim TamkuxE PoxoBRXB Ooxeit. %) Boprba
33 Kamgoe KOHKDEeTHOe HPaBO, CH CBOEH CTODOHH, HE €CTh PE3yAb-
TATh XOJOJHATO DKOHOMAYECKALO PACYETA; OHA BHBMBACTCA HPAB-
CYBEHHKME CTPAJAHIEMD TOr0 AMNA, b€ TPABO HAPYNIEHO; IOAHH-
MaeTCd BOUPOCH CaMOYBAKEH1d, BO3HHKAETH CO3HAHiE ockopdie -
Hig TPABOBAro 9yBCTBA, XBAO HEETH Yike O IFIHOMT JOCTOMHCTBE
Toro, ue npaso mapymeno. %) IIpormeogbiicrsie mpasonapyurenio
ABAAETCH TAKEME 00DasoMB O0GA3aHHOCTHIO— M HE TOABEO MO OT-
HOIIeHil0 Kb caMoMy ce(E, @0 @ uwo ormomenio kB hiomy
ofmecrny. ') Bopr6a 3a mpaBo ecTh 0GA3AHHOCTL 110 OTHOILEHifO
Kb camoMy ceGB—IOTOMY WTO TOPbEOE UyBCTBO, BOSHHKAKIEe
Bb HACH P HAPYIIEHIA HANIEro Ipasa, NOKOOHO Goxd, BO3BEMAI0-
med HAMB O (A3UYECKOMT NOBPCRECHIM Haulero Oprasmsma, SB-
Agercs WUPH3HAKOMDL, CHMIOTOMOM'S, HAIOMHHAIWHAME HAMB O
camocoxpanenin. ?) Jla, o camocoxpamemiw, HOTOMy urO Mow
HpaBa, MO€ BMyH(eCTBO SBAAIOTCA OPOJOIKEHIEMD, DacIpoCTpaHe-

1 0. e, 5.5. 7-9.

2 0. c., 8. 12

3) 0. c., S.8. 13, 16, 18.
0. ¢, 8. 18.

50,c, 8 27.
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giems moel smumocTE Bo Brb.!) Bopnba 3a upaso ecrs ofgzan-
HOCTH TIePeXs OOLECTBOMB —IIOTOMY YTO KARARE, 3aUlMINad ceoe
npaso, TEME CAMHMD SalIMINAETh HOPMH OOBEKTHBHA0 1paba,
Ha KOTODHXTL ero CcyOGbexrmBHOE 0DABO 3EMAETCH.  SalAUATD
¢BOE MPaBO KamAui 00S3aHB TAKb e, KaKh U CBOE 0TevecT:o,
Tpycs, yGObraoomi#t ¢s moxs cpamemid, CIAcaeTs CBOIO HHIHb
Bh JRHBYI0 MAAYTYy, HO eci# 6H BCB Takhb HOCTYNHAH, TO MOTY-
Omau-Gu cBoe orevecTBO— M cebd cammx® BuMberh ¢p HBME. 2
[Moaromy cymp6a THxb, Kro uMbers MymEecIBO OCYUleCTBIATD
v schum wbpamm sammuiate cBoe 1paBo, ABAvercs Hephiko
HCTEABEHMD CaMOIOREPTBOBAHIOME PAZH ADPYIAX'B, HACTOANLUM'DL
My4YeHRIeCTBOMD. °)

<bopsba 3a mpaBo> mpomsseda orpoMdoe Buevyarrbmie; BB
KODOTKOe BPEMA 37a KHMXeuka 1oTPefoBata MHOTEXT, H3Janid
Ha phuenxoss aswxb W Omuaa nepeseaexa nourd Ha Bek espo-
nefickie A3HKB- -Ha Hbkoropme no HBckoAbKy pase  (Haup. Ha
pycckifi). Ho 3a 10 u xpurnka pbiaia ua He® iKeCToKid nanuajki.

Be 1876 vogxy wmaupumbpr BuHeryunrs uporasn  lepuara
Peaumrcd Boacs cbsaapieniamu, ro Mpaso ocyuiecrsiaser-
cd BF NOJABIAOULEMT GOXPIINHCTBE Ciyyaesd (ess Beukol Goprlw,
Gess Marbiimaro cmopa. OcyuiecrsieHie mpaBa 1yTeMs GopsOb
H cuopa ecrs BB BHculedl cremeAn pbixoe gBiemie wo cpapHe-
Hil0 CB OCymecrsleHieMs MHAPHHMSL OyTems, Feigm Om  npaso
OCYIL[ECTBILIOCH TOABKO B Gope0B, myreMs cmopa, 10 MUBHD
6una OH HesmHOCHMR. *) Oro TBMB Goxbe BBpHO, npojoxKaers
Boacs, uro gasexo ne Bch mpasomapymenis oGHADYRABAIOTCH B
npecabryorca. bBOIBUTAHCTBO NXT COBEPINACTCA BB THXOMOJKY
(in Hille und Fille) 5 me mpecabzoBaunie npasomapymeniii 3a-

0. c, S 39.

?) 0. ¢., 8.8, 4b; 56: ... ist daher der Kapmf um’s Reeht zugleich
ein Kampf um’s Gesetz* ...; §.8. 65- 66: 36; 47.

% 0. c., S. 49,
4) F. Boas, Der Kampf um’s Recht ein Pfichtgebot? 1876, 5.8, 15--16.
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¢TaBIAETE BOOGUE MOBAHOBATHCA HopMamb mpasa. Oub colaoga-
jorca mo Gorbe rIyGOKEMS TOGYRIEHisMS—HMEHHO KaKh Heol-
XOJEMO® yCiOBie KOLIEETHBROH GopsOH 3a cymecrsoBanie.’)
3agaua NMpaBa- CLIABHBAT CTOIKHOBEHif, TMpeLynperyars Gops-
Oy; ?) M BEEEMB, 9TO WHO@ Pas® M3L 33 OCKOPOIEHNAro caMmo-
106l TI0fF BeIyTs TaKie MpPOLEcCH, KOTODHXH H HAUAHATH OH
we crbgosano; %) weapsa BMBHATE BB 00A3aBEOCID KAMAOMY BO
yro 6N TO HE CTAIO0 3aIALIATH CBOEe TPABO, KAaKb OH Maxh HU
ORIH CBA3SAHHHK Cb HEME AHTEPECH,- OTH HTOT0 PAIBUBAETCH
CyTHRHMYECTBO, NeMopaimsylolee aoxei. *) bess seakoil ouacHo-
crd g 06UIeCTBA MOAHO INPEJOCTABATH YcMOTpPBHilO Ka#aaro
3aUHIATE CBOE NPaBN WID OLCLYTHTECH 01B Hero. ®) Ds vacrro-
craxs Boack Bospamaers lepuwnry, yro BL CyNMHOCTH cyjacOHAS
2aura OpaBa Ne ecth Gopnda 3a upavo, uGo whan upomecca —
pbuenie  cyspH—mpejcraBigers coboo wmmpuoe paspbuienie
BOmpoca; & wro Hakasanie u mwrpadr He npejcrapifioth col0w
WHAMBUAYAIBHON OOPBORM 33 WPABO, ABAAACH UCKIIONUMEALHO
0GH3aHHOCTHIO I'OCYIAPCTBOHAOH BIACTE 7) w 1. I

Mu He MOEEND OJHAK0 HNpHCOeXMHAThCH Kh Doacy m upm-
34aTh ero KpETAKY UpaBEAbHON. He roBopa yike o yacTnHOCTAXD,
BB KOTOPHXD OHH MOAORATEALEO HE NPABD— aanpamMBps npoueces
ecTb necoMubHEO Gophda, MO0 4T0 HKe TAKOe COCTABATCABHOC Ha-
yal0 B npogecch, Kawb we nges caMOEBiITEILHOCTH CTOPOL,
uxd Gopbu? gaabe, BhAb naxasamie ecrh pesyabTaTh YLOAOBHATO
pomecca, BB KOTOPOMB COCTA3aTENbH0OE HAYaA0 MrPAeTh TaKyio-
#e, ecam #e (OIbmy poab, ybME BE rpamgaHckoMD nmpoiecch;
MHOPiA NpeCTYIAEHiA KapalTCd JWMb NMPH HAIAYHOCTH YaCTHOM

1 0. c., 5.8, 16—17
%) 0. c., §. 18.
3) 0. ¢., S. 47.
%) 0. c., S. 53.
5 0. c., 8. 34.
&) 0. ¢, S. 9.
7) 0. ¢., 8. 38,
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®aT00K; HAKOHEeN® name W CrTRECTBEHAWH mpomeces, rxb mpe-
crynierie m BooSuie HempaBia NpecrBIyeTCA UCKIIOYUMEAbHO
rOCyJapCTBEHBON BIACTHIO, HPEACTaBILeTH 0000 HRYTO HHOE
Kakb 6opb6y TOCYJIapCTBEHHOH BIACTH 33 IPABO—HE TOBOPA yHKe
0 BcBX'5 BTHX'® YaCTHOCTAXS, MaBHHA Bodpamenis Boaca lepmury.
B3ATHA CaMH 10 ce6h, mpejcTaBIANTCs NPABAIBHHME Dascymie-
HigMu— HO He MOTYTH OHTH npusHaHu kpgTakol0 lepmura. Paspd
IepeHrs roBOpATEH, 4TO BCAKOE IPaBO CO3TAETCH H OCYIECTBACT-
ca Hempembano GoprGoii? PaseB OHD He yKA3EIBAeTH, 4TO MHO-
Tif AOpPMH OGBEeKTEHBRAr0 TpaBa co3farorTca TEMP He3aMBTHRMT
MPOMECCOMB, 0 KOTODOMT® M'OBOPATE NUCATEIH RCTOPHYECKOH ITKO-
au? ') Passb oHE e roBOPYTH, YT0 He BCAKOMY IIPEXOINTCH
BOEBATH 3a CBOe IIPaBO, Yro MAOrie b Maph u noxobs BrymamwTs
WIOAE TBXE TDPYIOBE, KOTODHE MOTPAYERH APYPAMA 1 COBANIA
H HOAAepkania gaHnHaro npasonopsika? ?) Pasph MOmKeTH CIVENTL
onpoBepmKeHieMs Hien OoPLOH 3a MPaBo --ykasaHic na ro odcron-
TEACTBO, YTO MHOTIA JIPRBonapyNieHis cXoidTh b PYERDL (espa-
Ka3aAH0? 3ATEME— KOHEUHO BO3BOARTEH MOPOKD CYTAMXHAYECTBA HA
nbefectals Jo0poxbreau we cabayers, so lepmars a ue gbiaers
YTOr0; OWh OOBACHAETH HAMB, 104eMY HHOH pass vexoBbis ro-
TOBBH CYAATHCH U3H 34 IYCTOI0 HHTEPECa - KMEHHO MOTOMY, YTO
Bb H3BBCTHHXG CIy9asxbh OHT BS MONPANi@s cBoero npasa BALNTD
YyHRReHie ¢Boeil JAmunoCTH °)

Taxyw me, m Mur  cMbio MOKEMT CKa3aTh—TAKYI0 Jke He-
yiaunylo—epaTAKY lepaHropekoi mied GOpLOM 5a MPaBO JAOTT
3ponropekift, Mams, y nacs AsapeBzds. ') O aByvXD HOCTBIHHXE
ABTODaXs HaMT, BIOPOYEMT, OpHAeTes €me roBOPATh HERe, HO
spbep M He MOmeMB He cybiars ofmaro samwbuamis, uto Kasy-

1) Ihering, Der Kampf um’s Recht, &. 6.

0. ¢c.,5 2

3) Cm. Der Kampf um’s Recht, 6-¢ Afl.,, 8. 22, Note *).

4) Zrodlowsi, 0. c., I, &.7—8; F. Dahn, Die Vernunit im Rechi; Aza-
PeBugsh, 4P, lepuurs®, M. I'. & ¥r. Lp, 1882, Jesalps.

Bubaunoteka "PyHusepc"



— 108 —

HCTHYECKad KPETHEA BF TaHHOME cIydal pe moraa mubre yembxa;
ecad lTepuurs # ommrdaercd WHOTKA Bb JACTHOCTHXH, CIAINKOMD
yBlexasch ofHoli kako#fi HEGyas cropomolt Bompoca, sabmBad
OCTaJIBHEA M TAKEMB 00Da30MB BIAIAX BB OXHOCTODOHHOCTH W
BHCKa3HBAS Cy&JeHid, KoTOpPHA OyIyYd B3ATH HM30IMDOBAHHO,
caMa 10 ceGb, JOLRHH GHTH MPHUSHAHH OIMMOOYHEME—TO BCE
TAKE OCHOBH ero Bo3spbuill Beerga ocrawres CIyGox0-QUIOCOH)-
CEMMH, upe3BHYafHO BEDHHMA ¥ JIOJORHTEALHO HODARAIOTD
csoero mmaporod. Taks u ero mmea GOpsGH Ba mpaso—oBAs BTO
WHYTO WHOE KAKH NPHIOKEHie K OOJACTH LIPABOBHNT ABIeHIH
Tapsavosoii wuacm OopsdH 3a cyuwecrsosauie.’) Yie B5 miph
JREBOTHEIXS W30MHPOBaHHAS Oopsla 3a cymecrBopamie wh Ab-
KOTOPUXB CcAyyadxs yerymaers mbero Gorbe) copepwentioir Pop-
b —romrexrusaoit 60psdh aa cywecrsonanie; y vexoshka vra fop-
Ma dpadercs OcsycaosHo mpebaagatouieii. Ho ¢b ofpaueniems kb
KOL1eKTHBHOH G0pbG —HHAMBUAYyaXbHAS (OPE0a HC MPEKpallaeTc,
OH2, TOABKO BBOJUTCE BB WBBCIHHA IPAHUI(H, YCTAHARIHBAEMEL
HOPMaMHK O0UecTBeHHAr0 MOPAJKA-—MOPaJH M HpaBa. Db 9TEXD
IPAHHOAXE OPOAO.LKAaeTcd O0phla 3a CYHECTBOBAHIE MEKLYy OT-
KBAREMIMH WIeHAME OOuLecTBa, BHIpAKAOWAicHE To BL Jopmb
sakoHoMBpraro comepamyectsa, T0 BE opuE Goprlsr sa cydnen-
TEBHOE TPaBo, TO BH Popawrk GoppOH [OCYAAPCTBA €T MPECTyIHO-
creio, T0 BH fopuk GOpHOH 3a # MPOTHBT OGHEKIHBHALO MPaBa,
KOTJa MOEHMMAETCA BOUPOCH 00hF HsMbHEHIM CaMHXDL HOPMD.
peryiapyouaxs B3aUMOOTHOmIEHIA xojed.—-Camo codor pasy-
mbercs, Tro UPOTHRE Tako# rIyGOKOH WEEeH caMad UPUAMpuMBA
KPATEES OKA3HBAETrE Ge3CHALHOMN.

Hepeuit Toms cowmsenis Iepmura «liBas s npash as-
JAdeTcd KyIbMABEANIOHBHMSE IYHETOMs €r0 TBOPYECTBA, B HeMb
kakb BB Qorych colpanach BoefmHO TBOPYECKAT SHEPIiA HTOFO

1} 1o sawbaenov eume Phrrunnms, Mas Kypea xexuifi no Heropin @uxo-

coin [Ipasa, I erp. 147—159 (n3h BeTyuRTesbHON Jexknin Kypey 1874—75
aKkag. roga).
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samBuareapnHaro mHcaTesi—u IBINMD CHOMOMB GIECTAIMAXT Ty-
yeii GpesAy.Ja mo BCBMTB HampaBIeHiAMB, Apko ocsbuias camme
raiyGokie m ocHoBHHeE BonpocH ¢mriocodin mpasa.

Yeaopbxs BB coeli mmsHu m JBareinHocru npecrbiyer
uzBberuna uBru—-n npempe Bcero whau sromeraueckid; aIbTPY
¥3NG eCTh ABJeHie MPOM3BOAHOE OTDH BLOH3MA: S MPHEOILY KepT:
BH A1 Mouxb gbredl, KIS MoEXB Apysel, 114 oCuenole3snHxb
nhbieit, a He AJIA MAaxa NePCHICKATO0, HE HA NMOCTPOEHie marox
Bp Mmgin. HMarepech ectv meoGxopmmoe mpexnonokenie BCAKOM
mbgrexsrocta. ') Ho thus e menhe aipTpydsMb CYUEeCTBYeTSH
u Gararogapa sromy uerosbueckin 1bam 1bBisres ga BB rpynuR—
whin wagmBmyyya u whaun oduecta, comalbans Wban. ¢) Bes Ha-
Ima EyIbTypa BB €1 BCTOPHYCKOMD PA3BHTIH BWRJETCA Ha COCyme-
cTBOBaHiN HioKeli B 00niecTsh; 11011 RABYTH C'b HOMOUIBIO APYTAX'D
u pua gpyraxs (fitr und durch Andere). ) Ocymecrsigerca rako#
OOPAAOKE 9ea0BBueCKUX's B3aWMOOTHOINEHil IBOAKEMT HyTeMB—
cBoboguokt gbareapHocTsIO A10jefi B npmEy®ieRiems. *) Bn 06-
mecTBB, cpegm THCAYS B MALIIOHOBS HHIUBALYYMOBB, MPOHCXO-
JATE HOCTOAHHAS Gopnrba wmHTEpecoB®; JbATeIbHOCTD NOOYARM-
TEABHHXS NPAYAHD ¥ CHXB. KOTOPHA ODABOJETE 3Ty MAacCCY
KB €IAHCTBY H rapMOHiM, MH HA3HBaEeMB, POBODHTH lepmHIB,
couigargoli smexaumkoir. °) Bn aroit Mexammkl mm 3ambuaemsn
yeTHpe, TAKH CKa3aTh, CONiaJbHHXB pHYara; ABa H3G HAXD

anBoTs BB 0cHOBE 9rOM3MP—H § WX HASHBAID HECIEMEA I
STONCTHYECKAMA—3T0 BO3HACPAAJERie B MPRAyRIeHie; XBa Ipy-
rie-—gyBCTBO HOAra ® A000BE—Mb MOKEMB HA3BATh BHCIDAMY,
gravecknmr °) Ilenxorormueckn HECHIOMD H35 BCEXD 3THXD KO-

1) Rudolph von Ihering, Der Zweck im Reebt, Erster Band, 2-e Auflage
1884, 8.8. 46, 5152, 53.

%) 0. c., S.8. 58 - 59.

3 0. c., 8.8, 77 -178, 85, 8788, 91-92.

4 0. c., S. 85.

%) 0. c., 5. %4.

6 0., c., 8. 95—96.
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Oymmenift apagercs NpEEymjeHie, HO mpakTmYeckn oHO mMBers
doxpmree spavemie, wbumn BozHarpamuenie. ') Hagempa Ha BO3-
Harpamienie, crpemIeHie Kb BHTOLB, DYKOBOZATH NIOJBMH BB
rpamIaBCEOME 00oporh, mpuuems Bozmarpaxjgenie (Lohn) mHor-
13 TMPEHEMAETH (OPMy BO3HATPaRJeHid BB COOGCTBEHHOMH CMEIC-
15 (3a yciyrm, Entgeltung), mmorza $opmy sosxagnia (3a 3lo,
Vergeltung); mosmarpamienie OFBaers MaTepiadpHOe WIH HAe-
AIbHOE (II0UECTH, 3HAKD OTAWYLA, ciaba). ) I'pampaHckii oGopors
opraEmsyercd WIH HA HaualaX’h pasauvia whbiaeit (MBeOBOE 000-
POTH) H.IH HA HAUAJAXB 001HOCTH BXE (accomiania). ) Dpyro# pu-
Yars CONiatbHOM Opranusanin —opaHy&Lenie, koropoe oo Gopub o1-
IAYaeTCE KAKb MpAMOe WM MeXaHmueckoe (PpE3mueckoe) H KO-
CBeHHOE WIF DCEXWYECKOe, & IO COJeDEAHII0 Kaxh TIPOMY.JIb-
cuBHOe (OTpHUATENbHOE) M KOMIyXbcuBHOe (moxommreasHoe). Ilo
TpeTheMy NPU3EaKy HPAHYMRIEHIe OTIATIaerca KaKb rOCYyIapei-
BeHROe H o0ljecTBeHHOoe (comiaxbHoe). ['ocymapereo ocyLIecTBAA-
ers ero BB Qopub mpasa, ob6mecrso BB Qopmb HpaBCTBeR-
HOCTH. *)

Bs o6mecrsh, Bo Bek Bpemena u Ha BeBXB CTymeHAXB
passaTia, Mu HenpewbHuo BerpbyaeMs oTHOmeHie BIACTH U
uozunnenia. TarkoBm paGerso, kpbmocTHOe mpaBo, 0GueCTBEHHAs
BI2CTs. Biacte BB odmecrsb mocrelleHHO BHPAGaTHBAETH Ipa-
BRAR 1J8 TOBENeHiS NMOZBIACTHHXE H NId ceda camoi. OTH Tpa
BHJ4 Ha3Balorcd T paBoMB. Cuia co3gaers ODpaso, IPABO
ecrs moamrAka cuiael. OHO He MOMEETH CYMTATHCA KAKEMGE T
CaMOTOBIBIOANME BHCIIAME IODHIEOMDB, CIYKAUAME CAMOM
ceob W’m ARIOL cpefcTBo, a hin ero—opranu
sania, mogiepmanie u coxpamenie obmecrsa (das Bestehen de

1) 0. c., S. 96—97.

%, 0. ¢.; S 97, 115, 116, 181, 184.
3) 0. ¢., S. 208, 211, 215, 219.

) 0. c., 5.8, 234- 236.
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Gesellschaft). -) IIpaso, e nopkpBmieHuoe cmaol, ects mycTol
3ByKD (€3B BCAKOH pealbBOCTH, TAKh Kakb TOIBKO BIACTb, OCY-
WeCTBAAOWAT HOPDME TpaBa, ABraers mpaso TEMB, uyro oHO
ecth # vbMEB om0 goamHo Onth. ?) Ofmecrso nymiaercd BB
YCTAHOBIEHIA M MNOAKEPAAHIA m3pbeTHATO nopajka; Paspo3HeH-
HHXE CHXB OTHBIBHHXD JmUHoCTell TI8 HTOr0 HEJ0CTATOYHO:
JAO0E COENHHAITCA BB COK3EL, HOCALlie YACTHHI XapPaKTepPs;
HO ¥ 9TOTO HELOCTaTOYHO —HY/RHA CAIbHAA Buue BCHX® croA-
masd BIACTH, TAKOBA FOCYAAPCTBEHHAA BIACTh. 1'0CYIApPCTBO M
1npaBo, crbroBarepan, IBITIOTCA HUIEMS MHHMB KaKb COLia.Jb-
noit opraEmsamiefl NWpHHYy#AeHIA; TOCYIAPCTBO €CTH OOWIECTBO
KaKbs HOCHTENIb JMCHMILIAHEPOBAHNOH NPRAHYIATEJBHOH BIACTH;
JACUMILINHA NPAHYHAEHid ecThb NPaBO; MHAYe CKA3ATh rOCYIap-
CTBO €CTb 0OUIECTBO, EOTOPoe mpuuysiaers. °) Opraumsamia co-
uiaapHOR NpEEyEWTeIbHOfl BIacTE 3akiiovaers BB ce(h 1BE
CTODOHH —YyCTanOB1eHie BABWHAro MexaHH3MA BIACTH H yCra-
HOBI€Rie OCHOBOLOJOMEBH, KOTODHME JOIXHA OHZ DPYKOBOA-
creoBatscd. ') M3m Bcero mpegmiymaro Heo0xogmMo cablyers
3aKII0veHie, uTO t0cydapcmeo ecmd eOUHCMEEHHBUL UCTMOYHUKD
npase ¥ TNPHAYERIeHie—CyulecTBeHHHA NPH3HAKE MOHATIA Npa-
Ba. °) [IpaBo mepBomasaisHo mmbers IMLIP OZHOCTOPOHHE-HPH-
HYIHTEIBHYI0 CHAYy, JAUb JIi MOLEAHHHXE LOCYAAPCTBA, HO IO-
TOMB 10CTelleHH0 mpiodphraers ABYCTOPOHAE-0383aTeABHYI0 CAIY
1. €. CIAHOBHICA O0A3ATEALHNEMG H LIS CAMOR roCyIapCTBeHHOf
Bracra. Kakie e MOTUBE, cOpaliABaercd, PYKOBOZATDH TOCYXAD-
CTBEHBOH BIACTBIO BH HTOME HONYUHEHIW €10 CaMOl0 e yCTa-
HOBIeERHMS HOpMawms? °) Bo nepBrx®--codcren Te]Pech:

) 0. c., 5.5, 242—250.

?) 0. ¢., S, 253.

3 0. ¢., S.5. 292, 291-295, 298, 307, 308, 309. Iepnars TyTH Ke
OTOBAPRBAETCA, 9TO KOHEYHO BpUHYEIERie Re mcyepumsaers Beelt abareasno-
CTH rOCyAapCTBa; 9TO IAUIb OAHA H3H CTOPOHL ero xbateipmocrd, S. 308.

4 0. e., S. 311.

% 0. c. S. 320,

6 0. ¢., S.8. 346, 357, 376, 377.
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paaers Gyners vhus mnpounbe, whuw mpasmizmbe owa dymriio-
HHPYeTB; BO BIOPHXb--HHTEPECH €AMAro o0WeCTBEHBAT0 TOPA]-
Ka: UyBCTBO MOPANKA BB HOJBAACTHEXD HAYBME Takb He Paseu-
paerca n He ykpbigercs kak® NpUMEDOME BIACTBYINArO; Ta-
KEnws 00pa3oMs Bb Hapoxh paspuBaercd IpaBoBOe IYBCTBO, Ha
KOTOPOME BB CYIU[HOCTH U BHMJIETCA BECh MPABOBOH NODHIOKE -—
OIHAMD CIOBOMDL MOJYAHEHie roCyJapCTBeHHOH BIACTH MPABOBO-
My DODHAKYy €Crh Heo(X0IuMoe yCIOBie EH3HECIOCOOHOCTH ro-
CYAaPCTBA, ') XOTA KOHETHO HT0 NOAYEHEHIe TOCYJapCTBeHHOM
BIACTH NPaBY He AOTKHO ROXOZETH IO y3karo ueganrmsma. Lbas
npaBa ® rocyrapcrsa— obniee Oxaro; m3pberyas crapag TOTo-
Bopxa «fiat justitia, pereat mundus» poamma Omrh nmepnpasu-
poBana Taxb— «vivat justitia, ut floreat mundus»; @ ecTs
¢Iyyad KOria, Karh manpunbphs Bo BpeMs ofmecTBeHHHXTE ObJ-
CTBi#f, rocyjapcrsy He J0 TETaHTHYHATO WCIONHEHiS Merpdaii-
IIEX’s TpefoNcamiit zawoma, pass Abio EEeTs 0 6.J1arococTossim,
MO®EeTH OHTh O cmacesim, mbaaro mapoga. 2).

Hraxs, 1whrp npaBa--ofesnevenie yciosili ®msHECTOCOG-
HOCTE oO0uiecrBa, °) macuiTa6oM® 118 ONBHEE npaBa CIy®RATH
cTeleHs MPHTOTHOCTE Kb ocTHenito aTolf mbam, *) Taks kaxs
FOCYJapCTBO HHOHM pass MOmeTs ¥ OmMHOATHCH BE CPEICTBAXD
A0CTHRERld CBomX® mbael mojo6HO BPAYy, OMIEGAIILEMYCH HHOL-
za Bb BuOopE abrapcrsa. °) Ho Bo Besmoms cayyab enun-
CTBeHHad IBJIb COCYZAPCIBA, DYKOBOLALIAS AMT BB CO3IAHIM U
NOIepEANIE MPABOBOTO MOpAiKa, 9To—olmee 6xaro. Moryrn
CIPOCHTEL: €CIH 9T0 TaKh, ecId Ihip rocyiapersa © IPaBOBAro
nopapka —ofmee Oxaro, T0 Kb YeMy }e NpAEyHIeHie, pasdb
POCYEAPCTBO HH OTH KOTO HHYEro MHOro He TpeGyers kpoMb

1 0. c., 5.8. 371, 378, 379, 381, 387, 421.
2 0. c., S.5. 423, 424 1.1.

% 0. c., 8.5, 435, 448, 511 u. a.

0. c., 5. 439.

%) 0, €., S. 449.
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crpemnenias kb obmemy Gaary? [lo gsyms npuamrams. Bo mep-
BHXB [O\HEJOCTATEY 3HaHiA ® o0pasoBanid Bh Haponb; ua-
KOH'B €CTh MOTYIIeCYBeEHOe opyxie jas GopsOul ¢b MIYHOCTBHIO.
Bo sropmxs pig yrpbmiemis ciaGodt Boam B jIm umpoTHBoxbii-
erpia Boxb sxoif m mpecrymmo#. Y).

lepunrs we mmbas HemocTarka MM BB 00cIBIOBATENNX'B,
an  Bb wpATEKaxs. llo moBogy <Zweck im Recht-, wumenno
HepBaro TOMa, BEICKA3HBAJIM lopduanie lepmury, kpminkya ero
paGory, MHOrie BHAMEHHTHE W HC 3HAMCHETHC IMCATETH, ) HO
nepeuncriaTs Bek EpmTEYeckis sambuania Omio OF uepesuyps
YTOMBTENBHO ¥ 0€3mOIE3HO, TaKs Kakh BCE BO3pameHiT Jerko
MOTYTH OHTH CBEIEHH Kb HEMHOIWMT CYINeCTBeHHHMD MyHKTaM'b
B ecad pasHATcA HECKOIBKO y DAa3IMYBNXDL IHcATeIeH, TO HTO
ofBAcHAeTCS JANL DA3ARYIEM’ BH HXH COOCTBEHHHXB (mio-
coCKO-IPaBOBHXD BO33DBHIAXE maAM 4YMCTO caydYaliHHMA UPH-
unname. CaMylo IOTHEYI0 M OCHOBATENBHYK KDHTHKY LCPBAro
toma <«Zweck im Rechtr jaers Peaxmxcs Jans, coun-
nediems woroparo <«Die Vernunft im Recht> wmm 3afimeues,
uroOn mpm pascumorpbuinm Bospameniit, ibiaeMnxs lepmrry ero
IIPOTHBEHEKAME, elle Jgydme yscHATh celb cymHOCTE ero Bos-
spbHifl, ®X® gocrommersa M Hejpocrarkd. P. Jams wozpodHO
pasémpaeTs KDHTHEyeMylo xHATy lepmura, I1MaBy 3a LuaBoff,
CTPaHHIY 32 CTPaHANel; MH He MOKeMDb, KOHEYHO, KOCHYTHCAH
pebxs Bospamkenii Jlawa, Mei o0OpaTAME® JHIIE BHHM3Hie Ha
raaBEBANIS W8h HEX'B, UPHUEME Xapakreps kuErH JaEa 3acTas-
JEeTh B HACh IPHHATH Ty e OTPHBOYHYI0 (OPMY H3IOReHis,
KOTODad IIPAKTEEYETCH HMb.

Hpacrynas xb pascmorpbiiio KpB'lEhH Iepmara Jamows,
M Cb NEDPBHXE K€ CIOBH JONRHE YKa3aTh HA IIOIHYI0 Ampio-
PECTHYHOCTH OCHOBH (miocofckrxt Bossphuilt Jana—Tars xaxs

1y 0. ¢., S.5. 565—b67.
2) Hanpuubps 0. Bahbr, O. Gierke, E. Kuntze, A. Thon, F. Dahm, J.

Kohler.
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raaBnuNs obpasons Naws upormBomocraBiders lepuury mmwro
HOE KaKh TOALEO WMEHHO CBOIO mouxy spmuif. Jans BHBOAETH
IPaBO H3B PasyMa, TOBOPA YT0 LPABO eCTh JAOFAYCCKAT HEOGXO-
AEMOCTH, HEOOXOXEMHE mocryaars pasyma. Yeaosbueckiii pasymr
HEyMOIWM0 TpeGyers Da3yMHATO IOPAAKA BO BRBMHEXD OTHO-
mieHigx®; verobueckili pyx® Tpefyers HAIMYNOCTA NMpasa, Kb
NpaBy NPEBOZATH vueaoBhka He TOJRKO BHBIIHAA Bymia, U0 A
BEYTDEHHSA HeoOXoxuMocTh; BT YcA0BBKE 3akilodeHa 1IPaBo-
00pasyoIai caga, BB HeMhs KEBETH CTPeMiAeHie KT TpaBy
{Rechtstrieb), saBagoumeecs HCOGXOZUMHME CrpeMIenicMs pasyMa
(Vernunftstrieb); mosromy mpaso ecTs caMo ce6bs 1ban; mpabo
ABASETCA CaMOCTOATekbHON pasyMuolt mbaswo.') Ha sroms npes-

1) F. Dahn, Die Vernunft im Recht, 1879. ,In dem. Menschen liegt. . ...
die Potenz des Rechis“... 8. 14; ,...das Reckt ist daher Selbstzweck, so-
fern es unabweisbares Vernunfispostulat (vernunftsnothwendig) ist®, S. 14;
»--.die menschliche Vernunft eine ihr gemiisse Ordnang der Adusseren Bezie-
hungen unerbitflich fordert*..., S. 28; ,...nicht nur die dussers Noht, auch
die innere Nothwendigkeit fidhrt den Menschen zum Recht.,. S. 2% ,Das
Recht. . .ist. ..selbststandiger Vernunftszweck®, S. ¢4; ,Das Recht ist Selbstbe-
hauptung der Vernun{t“, S. 211; b ogfoms wberl Maus vaxs ysrexes uneeit
IPOHCXOLEHIA MPaBy 3D PA3yMa, WIO BUAXD BY reredbAHCTBO: OHE TOBOPATH
o upecryunseh —,das Recht, das er uegirte, nimmt ihn bei'm Wortl. ja bei der
That: es gilt fur ihn, der es negirt, nicht mehr¢, S. 215.

Ha voft ®e touxtd spbiiia cromrn JaHn u Bt ApyrHxsh padoraxa, nanp.
Bh crareh ,Ueber Werden und Wesen des Rechts®, nonbienuofi p1 Zeitschr.
fur die vergl. R.—Wiss. 3-er. Band (15%2), 5.8. 6-7.

JwlonerrHo Kagn Bh ojuod uyh 6oabe pamuuxp craredl jlann, Kesad
BEIBECTH WPABO U3h pasyMa, BPAIACTCH Bb BakoiiosaHuowh wpyrh. By »rof
cratsh (Zur Rechtsphilosophie, Kritische Vierteljahrssehrift, XII Bd. 1870)
OHD FOBOPHTDH, 4TO NpaBO, cymecTsy# y alokell kaws oGuiecTreHdoe sBieHie,
He CYIeCTBYETHh OfBakO y o6miecTBeHBRXE NBOTHEXY {(S. 528 —329); cabio-
BATEALAO OXBOR DeafhHOl OCHOBH, OGMIECTBEHROH RUBHM, XA BOSHAKHOBEHIA
[paBa HEZOCTATOYHO, HY:KHA elle MECAILAAA OCHOBA~ HMEHHO pasyMh (S. 329);
3HAYNTH —UPABO MpONCXOINTD M3b pasyMa, nbo Ttams il Bov oGmecrsh
nb1e pasyma—nabre nnpasa. Jarbe ke, OYCBHIEO YYBCTBYX, YTO €My MOLYTSH
ysa3aTh HA NDABOBHA ABIeNiA y ®ABOTHHXD, Nadb rOBOPHTH: Kakh mhems
NTALR HE ©CTh 3aYaTOKb 9dea0BbuecKaro My3HKaftbHATO WCKYCCTBR, TAKL H
mYcauHOe H MYPABBMHOE FOCyfapeTso—me 3auareu desopbueckaro npasa, 6o
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moxokenin, 6e3n Beaxaro coMubEiA cosepmeEAO MPOAE3BOABHOMD,
OIpPOBEPraeMOMs BCEME JAHHEIMA COBPeMEHHON HAYKH, OTKA3H -
Baomeiica BErbTs BB pasymb mhuro ampiopmoe, Jam® crpomts
oI BCio KpETHKy lepmmra. Ha sroms oceoBamim omB oTBEp-
racTh mjen lepmAra, 9TOo MPaBO ecTh CPEECTBO, 00e3mEYHBAKOIIEE
JKA3HECIIOCOOHOCTD 00IIecTBa, TAKh Kakh, roBopETH Jans, mpaso
camo ce6b mhrs. Ha aToM® oCHOBamim OHB OTBEpPraeTh MHCIb
Ieprara, 9ro mpaBo ecrs MOIMTHKA CHIR—IPABO €CTH IOCHYECKAS
Heo0XOTUMOCT, & He MOJATHKA CWa, ® T. . Ho He Oymzems
sabbratp Bumepexs, upocabiaMs Bospamenis Jama mo BosMOmHO-
CTH BE TOMD e NOPAXKE, KaKL OHD WXD H3JAraers.

IIpesre Bcero MH goLEHE yka3aTh Ha cOBepueHHo BEpHOe
sambuanie Jama, wro BwBoxw lepumara OCHOBAHH He HA HCTODH-
UecKOMB H3cAbioBaHin; Xord lepwHTh CaMB TOBODHTE, UYTO <BH
HCTODiM>» TPaBO PasBABAEICA TAKH TO A TAKh TO—II€PBOHAYAIb-
HO #BIseTci BB BELb roxo#t cmim, 3aTbMp IDpeBpamaercd BB
OIHOCTODOHHE-0043aTeAbHL, & MNOTOMB Y&e Bh JBYCTODOHHE-
00A38TeIbHEA HOPME, HO #TH yTBEDAIEHIf HCTOPHIECKH HeBEDHH,
roeopETs JaHB; HCTODiA yIATH HACH, YTO UPABO BOBHHEEAETD
NePBOHAYAILHO BB BErb 0OWuHAro mnpasa; mpaso BE (opub 3a-
¥OHA mosBIgeres mosxibe m me BHTECHAETD OKOBUATCARHO DOpMY
OOKYHAI'0 [paBa, MOTOMY 9T0 MH W Telmeph BHIAME REBoe ABii-
ciylomee o0H4Hoe mpaso.!) Aro Bbpro. Ho rtars xaxe Jams
BEBOZET) TIPABO B35 PasyMa M B TOEE BpeMd melaeTh OIPOBepT-
gyte lepmrroso mmbmie, 9T0 NpaBO €CTH CPEICTBO, & HE CAMO-
croarenbuax whap, vo mwa0hiwars mpormBophulit emy BeeTakm He
yaagock. OBB roBOpATH, YTO IPABO BOSHEKAETH 0€3CO3HATEILHO,

HMT, HE XBATAeTh ,HAeaTbHOf“ ocHOBH... (S. 329 Aum*®)). T. e. sxkep pas-
cy®gzenie locrpoeno B o6parnoms Dopaikb—npaso MUBOTABIXL He ¢CTh
npaso, MOTOMY 4To y HAXxH HErb pasyya.

1) Dahn. Die Yernunft im Recht, 8. 3. 23, 4, -6, 7; 24; 29: ,Wn-
rum verschmihen wir also die Bildung des Rechts als Gewohoheitsrecht. wie
wir sic heute noch beobachten kounen, als Urform aller Rechtshildung anzuer-
kennen? Sie ist die einzig geschichtlich wahre*; ibidem 5. 62, 63.
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RAKD A36IKB, PEIAFIA, MOPATh, HCEYCCTBO;') a ub Apyrows mwherb
POBOPHTT, WIO COSHAMENsNbUH TOPIIOKE Bh oduteersl ¢h upusna-
Hiews 00H3ATEIBHOCTH TOCTYMANIT BOBBAKS CPABHEUTCIRNO 1LOBLHO,
KOTJR Y& pPasBmaca SA3RKB; 410 pawbe Toro cywecrsylouiii
MOPSIOKS IIOBHHOBEHIf, MOZOOHHN CTAZHHME IOPAAKAND SRHBOT-
KX, HEIb3A HPH3AATH IPABOMB. %)

Kpoxt roro, mpusaasas upPaBIAbHOCT Yrasanig Jana, wro y
[epuura mbrs neropuyeckaro B3CIBIOBARLI, MFL HC MOKCMD CONIL-
CHUBCE ¢'b HAME OTHOCHTEILHO HIHOPUPOBALIN 0OMYHAlY [PABA.
Be uepsons tomb «Zweek im Reehtr lepunrs upsano nesiodnns
OOHYHOE MPaBo M3H KPyra c¢Bocro wscabjpoBanis, ®)  ovenuiHo
pPHITEBS  BOSBPATUTECA Kb HeMy uoCIl, Tawh Kawh, TLOBODUTH
ONB, BB HACIOHWENDH counHenin (Zweek) s ofpamatocs wh
KMRIOMY BOIIpocy BL mogoiatomems emy mEerh. ¥) Ho sosspbuis
[epanra na 00KTHOC 1PABO HACTOILEO SCH0 BrcKkasaus vh Geist's,
TP YUPeKATh Cro B'h ArHOPHpoBauin orofl GopMH 1paBa- UOJ0-
iRnreabHo HepoaMokHO., Bo sropoms vomb Zweek im Recht
TAKHE CCTP MEALKOMS ¢jbiannoe yrasatie na ocoOuii, kaws Obl
ilepexoINRii, Xapaxreps oGEHYHAlo 1paBa.®)

Hanazas ua Iepusra sa ero onpegbicuie roeyjpapersa kawh
«grbimuaro amapara npHEYHKICHis» , Jans saspaiers, wro ecan
HPHEATE w10 olipeybienie, To e GYICTHL PasmMiLl MCRAY POCY-
AAPCTBONG  H—Dpasbofiumyuncit maiikoi ). lepunrn wrnopupyers
MOCTYIATs DasyMa, opinio necessitatis; own adnBacrs cue OXHHT
BAMHHI MOMENTH HOHATIH HODME, Kaks lpasa ~ npusnanie, die
Anerkennung. ) Oguoro upasosaro uyscrsa ads  o0pacHenis

)0 ec., 5.5. 25, 44, 45-46. ,Alle Culturanfinge....werdeu unwill-
kitrlich, unbewusst producirt: mit dem Recht kann es nicht anders stchen®, 8. 25.

3) 0. ¢., S.5. 85—86: »...cine Ordnung, eine bewusste Urdnung mit der
opinio necessitatis der Vernunftverbindlichkeit, der Pflicht des Gehorsam’s®...

%) Ihering, Das Zweck im Recht, Krster Band, S. 331, Anm **),

4) 0. c., Zweiter Band, S. XXI,

5 0. c., S. 246.

6) Dahn, o. c., 8.5. 34, 36.

7} 0. e, S5.8. 36, 39, 47, 49, 86.
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BOBHAKHOBEUIN M Pa3BUIif HPABA—HeAOCTATOMNO: HE TEMIOC, Me-
fcHOe, TYMAHAOS %yscmeo HYKHO HaMB, & HCHAH KaKb JIE€HL J10-
WA, pa3yMs Npasa. ')

He npemmayrs ramme Jans yxasars Ha HeIpPaBAIBHOE AKOOW
vabrie lepmara (Mu Bmybam ogmaxo, aro lepEEirs Taxb BOBce He
AyMaas), OyITO IpPaBo 6ceida yCTAHABIABAEYCA HYTEMB GOPBOM. 2)

Jams OHI® OH UDPABb, €CAAGH..... €CIAOH OHB KPATHKO-
Baxt lepmara, a me cosgamie colcrsenmoit ganrazin. Heokon-
YEHROE COYHHEHie PHCKOBAHHO XKPHTEXKOBATH B jomince Jans
nogBIeHia Broparo toma <Zweck im Recht -- Joxpmas uvacrs ero
kanrg «Vernunft im Rechtr oxasatack 0u anmueit. By sroms
BropoMs ToMb lepmHrE ImpAMO ykasHBaerh, YTO OIHHXE 3OMCTH-
YecKAXT MOOy®ieHill HejocTaToOuHO LI UPABAIBHAre (yHKNioOHA-
POBaEiL OGIIECTBCHHAIO OPTABBMSMA, Y4T0 AI4 STOI0 HYKHE euie
HEPrOUCTAYECKIA WIE 9THYECKis moGyileHis: dYro 114 001ecrBa
Heo0XoruME | BogHarpasieHie u upnaysierie (Lohn und Zwang),
6e35 HEX® 000ATHCH HeIb3d; HO wro Thup He mMegbe He Bcero
OpE BXP HOMOIIE MOEHO JOCTHIHYTH: HampnMEph HHEakoe Ra-
cadie ¥ mmEakia o6bmamis He BB cocrTofHin OmIE OH CO31aTh
XOPOIIy® MaTh B weny. *) Maio roro— ycobmmoe ybiictsie Bosaa-
rpamieHid H IPEHEYRIEHIH HEBO3MORHO 035 BHYTPEHHAI0 CTPel-
JdeHig Jiogefl kB HOIiepRaHil0 O00mMECTBCHHArO HOPA1KA; KAKD
xopomift padoTHWES IOIAraels BF Paborh CBOW YeCTh, CBOIW
TOPIOCTh, TAKs MCTHHERM IPakJaHDE® TOTH, KTO CBATO 0I0IeTH
3aKOHH, a He OOXOJATH HXb; 0€3h 9TOT0 BHYTPEHHATO IOOy®ie-
His BB yupaBifeMHXT HAKAKOe NPaBo He OHIO OH BB CHIAXD
cO31aTh MpPOTHKE odmecrBeHHHT WOPAIOKE. *) Bb BHCmed cre-
menr omuGouHO crapoe mukbmie, Oyiro mMPaBO OTH MOPAIE OT.IH-

1) 0. c,S. 81,

2y Q. ¢, O, 49,

N R, Thering, Der Zweck im Reeht, Zweiter Band, 2-¢  Aullage, 1-86,
S8 1-3 4.

e, 8 T-9
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gaerca TEMB, UT0 TPaBO BAHWUMAETCS HCKIOYETEIHHO BEBIIBHMA
TOCTYNKAMHA, & MODAlb HCEINYATEIFHO BHYTDEHHEMH HOOymze-
migum genobra. Hbrs—o00% s1m cdepn sTHIEeCKaT0 TOPALKR
TECHO MERIy COG0M CBASAHH: TPABO TakAe He MOMETH WCIOMI-
HATH CBOeH MuCCiE 0§es3b PHYTPeHHAr0 NOOyFRjJeHid, Kakh MO-
pans—06e3s unpaEymienid.!) Beb mpaBcrBemEmA HOPMH  CYyTH
o6mecrsennns Berbmis (gesellschaftliche Imperative), mpas-
CTBEHHOCTh CyliecTByeTs paxu obmectBa (die Gesellschaft ist
Zweckssubject des Sittlichen), apaBcTBeEHO TO, 910 AAA 00mIe-
CTBA TOXE3HO HWAM HEoOXonEMo. 2) MoMeHTH NpHEy®AEHId Takme
CymecTBeHs JId LOHATIA HDPABCTBEHHOCTH, EAKEH ¥ JAd IPaBa;
MeXaHWYECKOMY UPHEYRIEHI0 rocyzapcrsa Bb npaBb coorsbr-
CTByeTH NCHXOIOTHUECKi#i MOMEHTH NPHHYHKJeHiSE CHIOKN ofme-
cTBeHHAT0 MEBHIS kB HpaBcTBeHHOCTH. ®) lepmHrE MOIPOOHO pas-
CMATPHBACTs WHAHHE PALh COMIAILHHXD HMIIEDATABOBS, CHAOKEH-
HEHXD BF PasHOH cTemeEM ¥ BHyTpeHHe# w BEBmEe# npuEyIs-
TeIbHOY CHIOH—KaKh TO MOXa, OOHYaH, Mopaxss, npaBo (Mode,
Sitte, Moral, Recht), mo Mm He OymreM® crbguTs 32 HAMB BB
9TEXD NOXPOOHOCTAXD, 4 JIAING YKameMb BeCbMa HHTepecHoe
o6croareascTBo—aro y lepmura nporagiuBaers uges IPaBa Kakb
9THYECKaro MuHEMyMa. M MOpass ¥ UpaBo OLEHAKOBO HEOOX0-

1) 0. ¢, 88. 10—11.

2) O..c., S.5. 104, 156, 192, 214: ,Sittlich ist das gesellschaftlich Niitz-
liche oder Nothwendige®.

Ora rouka 3pbHiA noapo6HO pussura IepBErom®s BB cratkh ,Die ge-
schichtlich-gesellschaftlichen Grundlagen der Ethik® Jahrb. f, Gesetzgeb., Verw.
und Volkswirthschaft, 6-er Jahrg (1882). HpapcrBeEHOCTh 00A3aHa CBOWM'T
HPOHCXOBIeHICH D 00MECcTBy; HPABCTBOHHO IIf HEJHBEIyYMa TO, YTO OTH HEro
ofuwecro Tpebyers (S. 5); HPABCTBEHHOCTH €CTH BHCHAA (OpPMa BroH3Ma,
SToM3MB o0miectsa; KOria 4ei108be1l JoucrHraers Co3HAHIA, 4YTO HEOGXONUMEIMD
FCAOBieMB I14 ero cyulecrBoBaHlia apadercA o6lIecTBo, TO YyBCTBO CAMOCOXpa-
HeHid BOSBHAETCA BB HeMbh 10 CTeeHH HDaBCTBeHHaro wysctBa (S. 7); uro
He Halo yORBATH, rpadurh u EPACThb—ITOMY Hayuulca 4eoBbKE H3% ONEITA,
ONHTH YK43a1DL €My, YT0 OPH TAKHXT YyGIOBiAXB cymiecrBopamie ofmecrBa He-
MECanmo (S, 10 ‘

3) Der Zwerk im Recht, 2-er B., S. 181.
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TUMH 00lleCTBy: MeXaHHmueckoe IpHHy#&Jenie mpasa mmbers mpe-
EMyIIecTBO B TOMB, 4YTO ero BiigHie onmperbiennbe, sbpube;
0HO Xopomo gocTHraers Ibim Tams, 11k ono ymbermro: Ho He
Besyb, xak® Mu Burbam, omo ymbermo. llosromy useolxozmMa
MOpalh b ed OPEeMMYINeCTBEHHO BHYTpeHHeHd IPHHYIATEIbHON
curofi. M raxs crxbpoBareasHo 0eéa OOMECTBEHREIX'S HOPILEA?
KaroBo xe uxs BaamMooTHOmeRie? Mx® B3amMoormourenie TakoBo,
yro o0racts Mopaim mmpe o0xzacrm upasa.') Hs comarbuiio
lepuErs me passmas BB UOIPOGHOCTAXB STy B BHCHICH CTEUEHH
ILIOJOTBOPHYI0 MHCIb, & OCPAHMYAICH JAIIG IPUBETeHHAEMD OBr-
JIHMT 3aMBuaHiems.

Takou mgem, BHCEA3aHENA lepHHTOMT BO BTOPOMB ToME
<weck im Recht, u ecambm Jams jomzajics ero mofBIEHId,
TO KDATHKA €r0 BO MHOIHXE OTHOIEHIAXT ORLIA OH HEHYRHOH. 2)
Ho momers Omrs Iepmurs Beraxs Ha Ty Touky spbhiz moxs
BIigHiems yrasauiit ero xpuraross? O #hTH! YEe BD mepBOMT
roub <Zweck im Recht Iepmmrs Brckazars srpaTub Bee TO,
9T0 Taks UOAPOGHO paspaborars Bo BTopoms. Jame me HaXo
OHLIO FJATh BTOPAro TOMA, Hajxo OHLIO JWims BHEMaTeabHBe mpo-
YATATh MEePBHE TOMH B He YBIGKATHCH :kelaHieMb BO 4TO OH TO
HA CT4I0 DPACKPETHKOBATH €ro. JaKIIYHETeIFHHA (pPass NepBaro
ToMa *) comepEaTs BB ce(b ykazamie Pa HeJOCTATOYHOCTb STOHCTH-
4eCEEXD TOOYyHIeHili KB TOAIePRAHI0 OOMECTBERHAT0 HOPAXKA
H H3 He0OX0JEMOCTh IOOyEAerifi srmueckmxs. ! sro He epmm-
creerHas crpanmua b <Zweck im Rechts, rib BHCcKasmBaeTca
oTa MHCIG. ) Bs ogmomn mberb®) lepmurs yrasmBaers, uTO

1) 0. ¢, S.8. 182—183.

2) Dro sambyeno Bahnsen'owh, KoTopHiE, KCTATH CEA3aTh. CaMb BD ub-
KOTOPHXD OTHOUEHiAX® Kputngyers lepnara. Bamsens ynpexaers Jasa 3a ro,
YTO TOTH NMOIEMASIDYETL NDOTHBL HCOKORYEHHAro counHenis. Bahusen.,Dahn.
Dr. Feliz, Die Vernunft im Recht¥, Zeitschr {. d. Vergl. R.-Wiss, 3-er Bd.
(1832), 8. 18.

3) Zweck im Recht, Erster Band., 5. 570.

4 0. ¢, 5.5 60—61, 143, 18=, 236, 316, 319, 374, 381 u ap.

3 0. ¢, 5.8 248 -949.
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ecTs CIyuaH, KOTIA He CHIA NpeJuIecTBYeTH NPaBy, & MPaBOBOe
yGhmaenie, mopma, upesmecrsyers cmif. Bp apyroms mberd
CHIy, He OfyIEBJICHHYK CO3HAHieMb foara, lepuwmrs mpaMo Ha-
BHBACTT He BAACTBIO, & UPOHASBOJOME. ')

Ilpomosbays @ passuBaz csoio Touky 3pbmis garbe, Hans
BO3PAKAETH IPOTHBS HjeH lepHHra O CaMOperyImpOBAHIA BIACTH:
OTEyfa, COPANIABAETH OHB, TOCYJAAPCTBO IOYEPIAEeTh IPABHAA JJIA
sroro camoperyrgposania Bractr? Camo coGoio pasymbercs H3b
pasyma. He cmaa ects NpaBo, a mOFIHHEHie CHIN DasyMy. ?)
Ho raxs Taws pasyM® He ecTh HBUTO WMMaHeHTHOe, T0O MH Bb
¢BOI0 ouepess cmpocEME Jama—a whMs DPYKOBOZETCA BB JaH-
HoM% cayuab pasyms? Ja koHewHO HEHYEMT ZPyrAMDB, KAaKh HHTE-
pecaMA—HHTEpecaMB 06e3IedeHid EH3HECI0COOH0CTH 00IEcTBa.
Heymean lepEAIS HEJOCTATOUHO Pash NOBTOPEIS H MAIO IIOJ-
YePEHY.Ib BTy HCTAHY?

HNaxbe, yreep®genie lepunra, wro mpumEy®eHie ecTh cyme-
CTBEHHHI dIreMeHTH Ipasa, Jam® ompoBepraers, IPEBOAL BH IPH-
wbp® Taris HODMH IpaBa, KOTODHA He MOTYTH OCYL{eCTBIATHCA
OyTeME NpEHYyEAeHia ® TEME He Membe He TepAOTE CBOEro mpa-
BOBaro xapakrepa. TakoBH CIyuam HEBOSMOARHOCTH B3HCKATH
EOITH CH DPa3B0PHBIIATOCH JONKHEEA, HEBOSMOMHOCTh HCIOJIHHTH
TIPYroBODs HAIH IPECTYIHEKOMT Beabjicreie ero 6brersa; TakoBH
BooOHie HODMH MeRIyEapojHaro mpasa.?) 3xbes wcratd Gyrers
ykasaTh, 4r0 ABrycrs TOHB BHCTaBAfeTH JTO Ke BO3pamenie
Iepmary, mogxpbmiders ero Thum e npEmbpaME m JEMb NPE-
6apigers OpEMBDE HODMB TOCYEAPCTBEHHArO IPaBa, KACAILLAXCH
FbATETSHOCTE BHCIIEXE YIDeREJeHi## B IMaBH TOCYJIAPCTBA, KAKO-
BHE HODMH Takme He MOTYTH OCyULeCTBJATHCH IPEBYAHTEIEHO. *)
Crpagro umrTarh Takis Bospamenia, rorga lepmurs yme Bwn mep-

1 0. c., 8. 245.

%) F. Dahn, Die Vernunft im Recht, S.5. 40—41.

3) 0. ¢., S.8. 35—36; 80.

#) A Thor, Rechtsnorm und Subjectives Recht, S.S. 6 7.
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Bous ToME <«Zweck im Rechtr obsgcumis Bece gbao. Hopuu
MERIYHADOTHATO E TOCYIAPCTBEHHATO IPaBa, TOBOPHTH OHB. He
MOTYTH OCyNECTBAATHCI NPHEyIATEIbHO. Kaks ke UPAMAPUTD
¢h 5TEMH (PAKTOMB IpH3HAWie NPHHYMICHIS 82 CYyUeCTBEHHEIE
paeMeHTH mMpasa? OJHE yueHHe NKTAOTCT paspBaTsh comnbmie,
OTBeprad 33 THME HODMaMW XapakKTeDs IIDaBa; Ipyrie MepIBYOTD
MOMEHTOMT NDHHYXIEHIA H He CYATAOTH €ro CyuieCTBEeHHHMB
pag monatia npasa. Ho Gorbe npaBurbawmMs Oyaers Takoi B3LIALS,
9T0 HODMH MEMIyHADOZHATO N TIOCYEADCTBEHHAIO IPAB4 CyTh
HECOMHBHHO HODMH TIPaBa, HO YTO JIA OPTAHMBANIR TPEBYIE-
TeIbHAT) OCYLIECTBIGHIA HXB CYLIECTBYIOTH HENPEOIONHMHSA Hpe-
narerBiz. He Momers me rocyjapcrsenHas BIacTh, TBOPEUs H
HOCHTEIs MPaBa, MOHONONHCTH NDPHEYHEJeHiA—OHTh kEMB JuGo
opuByHLaeMa. PaBEEMT 00DasoME—TaKh KaKbs HALb CyBepeH-
HHME TocyfapcTBaMu HETH BHcCIIel# BIaCTH, TO HODMH MemLy-
HAPOZLHATO TIPaBa HE MOryTH ORTH IPEHYLETEILHO OCYIIECTBIAEMEH,
a HCHOXEAITCA J0GPOBOXBHO, KaKb Hanpunbps phmienis mempy-
HapOTHHXE TperefickAXt cyZoBs.') UTo ®e nacaeTcd HCKIOYA-
TeIFHHXD CIYIa€BH HEBOBMOMHOCTH OCYIIECTBHTh Kakoe HHOYIb
KOHKpEeTHOE IpejnucaHie Ipasa, ToO ¥ OHH 00BACHAIOTCE (EH3O-
9ecKOE HEBOBMOEHOCTHI RCIOJHEHIZ 68 OaHKOM® CcAyuam. 4Td
KOHEYHO HE JHINACTs HTH HODMH BOOIle HDH3HAKR HPHRYIH-
rexsuocTu.—Hakomens p18 ompoBep®eHiZ Bce TOH Ee MHCIR
Tepmura JaE® roBODHTH, 9YT0 He BCAKad NPHHYIATEIBHAS HODMA
ecTh TpaBoBad HopMa, HaNpENEBDE Iejarormueckia HOPME, Ipe-
moAaBaeMHA OTHoMY minm yumTelems. 2) Ho Bhin lepmurs m me
YTBEDEIAETH, UTO 6CAKAA IPUHYIATEIbHAA HODMAa €CTh HODPMA
paBa; X0TE C€b JPYrofi CTODOHEI — BO3MONRHOCT: IPHEYIETE.Ib-
HA4ro OCyMecTBIeHis EakEXEs GR To HE Omio TpeboBamil, BL
ToMb TACTB ¥ IeFarormYecKEX’s HOPME, TaeTca BB 00MecTBeH-
HO#l opraEmsanim HEYEMT HHHME, Kaxh IIDABOMBE.

1) Thering, Zweck im Recht, lirster Band, 5.8. 823—327.
2) Dahn, Die Vernunft im Recht, 8. 79,
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Kaxr Bmme Obio ckasaHo, MM He OyIeMD H3JIararh Kpm-
raks lepunra EpyrEMm TrcareldMU, TaKh Kakb Bch Bospamenis
AXD KacaiTcd TEX® e CAMHXD NMYHKTOBH, KOTopHe DPasoGpanml
JTamows; ogsm nucainm pambe ero, apyrie mosgebe, mO cymmocrs
Bospakeniti sce tame. HampumBps y wacs s Poccim Asape-
BEWH, KPATHEKYE uepBs#t Toms <Zweck im Recht, rosopmrs:
¢ . ... CKA3aTh, PO Bce mpaBo, Bch HpPaBOMOXOKeHid, BTOP-
raorcs Cb MOOBEAKMD KAWKOMS - IPOTHBHO TOJOKHTEILHEIMS
I8HHEIMB»; yEQSHBaeTs, YT0 <«0e3h HPABCTBEHHAIO 9IEMEHTA
HOMHCIAMO HE OJHO IPABO, HEMECIEMO MO3TOMY M O0memuTie»;
9To <«Gopnfa 3a mpaBo BOBCe He eCTs 00A3aHHOCTD KamIaror ;
YTO CYTAI'P HeXp3d MPU3HABATH 32 Iiofeit 00pasmoBaro mnoBeje-
Big 7 T. 1.') O Tako#t me vouku spbHiA KpPHTHKYeTH Teopilo
00ops0H sa mpaBo, Hanpuwbps, Kohler. 2)

Kaxoe me zaxiwuenie BHBeIeMs MH OTHOCUTEISHO BO33DPE-
Hiit leparra mocrb o3zEaxoMieHis € ero mEeaMu BH HORLIEHAULKES
# pascmorpiRia rIaBHEXB BO3pameHiH, rbIaeMHXB eMy ero
KDPHTHEAME?

Ecxn nommmars IepmAra TAKB, KaED NMOHAIE €r0 KPETHKH,
ecd MPENHCATS eMy BO3s3pBwid, 7T0 BCAkad HOpMA HPaBa BO3-
HHKAETH MyTeMB GOPHOH, BTOPraerci €5 HOGBIHEIME KAAKOM®,
YT0 NPaBO BCErZa HOPOUCXOAHTH W3 CHIH; 970 APABO €CThH CBI;
YT0 BHYTPERHATO ddeMeHTa BB npash BETE—TO mpujgerca corxa-
cathes b gpmrmkamm  lepmara. Ho Mm Bmgbis, ur0 Teopis
[eprara me Taxosa. B3ass me opER® mepBHil ToMB <«Zweck im
Recht>, a Beb ruapmbiimis ero coumEeHis, HawW BHme paso-
OpaEHHZ, MH He MOZKEMH He IPHSHAQTH, IT0 ero Bossphmim 3a-
wbuatersno BBpEH § E3IOHKEHH b focraTouHol moamorolr. Om®

Yy Asapeswus, ,Pynoingt doun Iepiunrsé, L. Cp. m ¥Yr, lUpasa, 1882,
Acka6ps, erp. 88, 91, 106—106, 111.

2) J. Kohler, Recht und Pflicht, Arch. {. biirg. Recht. 6-er Bd. (1892),
S. 188.
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YUETD, UTO TMPaBo mwbers sagauell yCTAHOBETH W OXPaHATS H3BBCT-
HHE HeoOXOTEMHE AI1d 00UICEETIA MODAROKS, 0GesNmeymBad Kaw-
ZOMY BOSMOEHOCTs HaitGorbe II0IHArO ocywecrsienis CBORXE
HHTEPecOBB; 4YTO IIPpaB0 TECHO CBI3AHO b HPABCTBEHHOCTHIO,
mubers cpepy rbiteria Goabe yskyio whms npascrsennocrs, mO
9T0 ® TO m Kpyras mMBiors B BEYTPenHIOW ¥ BHBUIHIOW CaHK-
Iilo, TAKE KAKD 335398 M IEIE Yy HAX® O0Wid: OHB YYATH, 4TO
apespbiimas ¢opma mpaBa ecTs 00NUHOE NpPaBo, KAKH NEpPexoi-
Hag CTYIleHb MeR]y HDABCTBEHHOCTHH M MPABOMB; UTO IPABO
OIBaK0 IPOHCXOJATH BE TOJAbBKO He3aMBIHEME Wyremb HTpeBpa-
IeHid HDABCTBEHHHXH HODMB BF MDABOBHSA, HO HA KaMKIOME
mary MH BeTpbuaeM® BOBHHKHOBEHIE €ro u3% CTOIKHOBEHiA M
OGOpBOEL HHTEPECOBH; 910 CH TeYeHieME BpemMenu oGHYHOE TIPABO
OKA3HBAETCH MAJOODPHTOZHON (opMoli mpaBa u sambpserca 3a-
KOHOMB; 4TO CyIecTBEHHH{ IPU3HAKE B3aKOHA €CTh ero BHEBII-
HA4 OPEHYAATENFHOCTD, OPTAHA30BAHHAH — BB NPOTEBONOIORHOCTD
BEBmEe# e, HO HEOPTAaHA30BAHHOH NPHAYIHTEILHOCTA MOPAIH

¥ O0HYHATO UpaBa; IT0 BHCINAT NPEEYAATEALHAH BIACTH cCOCpe-
IOTOYMBAETCA BB DYKAX® TOCYLapeTBa, II0YeMYy IIPaBO (BG Ha-
CTOAIIEe BpeMA) ecTh CO3KaHIe TrOCyZapCTBEHHOM BJIACTH, OHA
€cTh TBODENs W HOCHTEIh IPABA.

Komeuno Iepmars me m30bmass OmMHGOKE-—HE OMHOAETCHA
TOJNBKO TOTH, KTO HmYero He rhiaers. Tawe ero skckypcim BB
o61acTh AKOOH HCTOPIE IpaBa—OPAMO He BHIEDAABAOTH KpH-
Tugn; HBKOTOPHA ero (pasH, B3ATHA OTAEIBHO, MOTYTH BO30Y-
AMTh CEPHEBHHA HeRopasyMbHid: HROIZa OHD IPAMO 1aeTs HeBEp-
HHd Xapakrepucruku u onpeibiemis, mampumbps onmperbaas
npaBo OOKKHOBEHHO Kakh OXpaHY HBTEDPeCcoBs, OHB BIDYIH TO-
BOPHTH, UTO LPABO €cTh OXpaHeBEHH wHTEpecH, Memiy ThMT
KaKh 10 mpaBmibHOMy sawmbuamio AsapeBmua <oOe3nedeHHOCTD
He MO®ETH OHTh BB TO Re BpeMA CAMUME 0(e3medeHHHMB. 'l—

1) Asapeenys, Q. ¢, ¢rp. 91. Ho Bupoyewmw 1o BRHMATEIbHOM) Pa3-
cmorphein Boupocs # 3xBen 4BA0 CBOLWTCH OYTH KD HegopasyMbHiw. apencu
oveHn xopouro pasbacailas fhao. Koraa npaso, roBOPHTE OHB, OTIPAHHYMH-
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Ho Bw ofmems m mwbaoms teopia lepmura BBpHA B COCTABIfETS,
0 cpaBHeHi0 CH Teopieil meTopmyeckot mkoiaw, HecoMHBHALI
mporpeces BB Haykb.

paers m3pbernyo cdepy AbaTesbEOCTM JAaHBHOMY CyOBEETY, TO FUPABOMOYEH-
gO0e Jile NOAYYaeTh BO3MOKEOCTH HPOTHBONOCIABIHTH CBOK BOAKW BOXL JHLD,
HOCATAIOIIAXS HA €ro RHTepecht. Blaroiapd STOMY CyGHEETHBHOE MPABO CTAAN
Ba3HBATD ,3AlUHEHBRMT WHTEPECOMDLY, Takh KAKP sAMMIEAHEA npaBoMDb
HATepech coo6maeTs CBOcMy cyGvexry (cyObexry nATepeca) uspBerayio cuay
W Baacrs Bagws BEbmauMs mipowsn. Carl Gareis, Encyclopaedie und Metodologie
der Rechtswissenschaft, 1887, S.5. 15 und 17.
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Nocns ,Kampf um’s Recht“ n ,Zweck im Recht®.

CTOPOHHUKM MGTOPUYECHON LIKOMBL.

Raws v6 xouyb mwirufecarnxs rogoss a sarkms »b mecri-
JACCATHX'B 1 CeMHMICCITRX'E 103aX5, wocah nossaenis «Geist des
Romischen Rechtss npogossain wsiaBarnea cOUBHeHid Bb crpo-
roMs AyxB Eeropuueckoil MIKOAH, Takb B Hocxb ABYX'H Kapin-
HagabuEXx® padors lepuara <Kampf um’s Recht- 1 weck
im Recht>, He emorps sia orpomHoe sievaribuie, nposssejiennoe
UMM, He MaJ0 BCC Taku OWAO M3JAHO KHHELG, HAIMCAHHHXD ¢b
okl ypbHid meropuueckod HKOIRL.

Br 1880 rogy G. v. Wiachter usgars yvebumws Ka paa
I'eopra pouws Bexrepa, B KOTODOMH ILIPABO HABH-
Bacres aManaiielt oGweit Boam (ein Ausfluss des allgemeinen
Willens). Herounakn win gopMer  mpaBa--o6HYE0e IpaBo 1
3akoHb. ') OCHYHOE NpaBo eecTs HOPMa, o0pasyloulAdcd H3b
xoararo npnMbmeni ¢b cosuaHieM's IOpuARYecKodl HOOGXO0IM-
mocta. ?) Tawme Xapakrepmsyercs oOHYHOe IPaBO BB HATOMD
u3TaHin cCHCTEMH aBCTpiiickaro I'PamiaHCKaro mpasa Y Hre pa®).

1) C. G. Wachter, Pandekten, 1830, Herausgegeben yon G. v, Wichter,
5. 6.
2 0. ¢., T, S. 103.
9 0. ¢. J. Unger, System des Oesterreichischen allgemeinen Privat-
rechts, 5-¢ Aufl. 1891, I, 8.8, 37—38.
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Bs 1883 romy Brimao BochMOe HW3Eamie MHCTATYNIH A 10Xb § a
IH ¢ # paa, nmopropamwmaro, 4ro IpPaBo TBOPATCA BADOZHHMG
AYXOMB, Wr0 OHO €ecTh 00mad BOJAA, UTO 3AKOHOJATENh CCTH OPTaHb
HApPOAHON BoaM, Ur0 He mpEMBHeHie HODMT CO3Faers OOHYHOE
paBo, Takh KAKH MCTOYHHKS OPaBa ecTh HApOXHOe yObmuenie,
a npumbmenic HODMT ecTh JHIIb CPEICTBO IO3HAHIA OOHTHATO
upasa.') 'enpuxs JeprOyprs Ha3HBAeTs HpPaBo MOPAI-
KOMB JKE3HEHHEXT OTHOWEHiN, ycranaBImBaeMEMB 00meiH Bosel.
Boxa sra Bupamaers cymecrByolnee BB Hapogh mpasosoe yGkh-
Jenie. Jlepn0ypre mpu3RaeTh, 4Yro He BCeria OOBYHOC IIPaBy
I[PONCXOXATS A3H HapogHaro yObiExenid, 4ro MHOIJA ero COBAAKIH
pasHEA 1M0609HET 06GCTOATENBCTBA, Tame CAyYalHOCTH, KaKh Ha-
npewbps XpocToe HogpamaHie; HO COCTOAHIe FOCYAapCTBa H
o0ugecTBa, BH KOTODOMT BO3MOEHO Takoe mpaBooGpasoBanie, lepH-
0yprt HasiBaers Hesdopoghims.?) Bmabreasrms Ilyome
LOXEeHh ORTh TaKRe NIPUYACIEHH Kb NPAMEMSB HocrBloBaTersMb
ACTOpHYECKON IIKOIH, XoTd IOBHIUMOMY crapaercd GHTb OPBIW-
HRIBHHMS B JJd 9T0r0 06XCKaeTs cBOY B033pbEid BB CcBOGOGpAS3-
HYI0, BHUypHYH H HECKOIbKO Jame cTpaHHYO (opMy. OTH CBOM
B3LIALH OH'h PA3BABacTs BB IBroms paxk crareit m xamrs. Rorga
rOBOPATH, 4TO NPABO 4ero HUOYXb XOUeTH, TO 3HAH, 4YIO0 IPABO
ecTp momdrie, oOHEMawIee co00¥0 ubasil psye TECHO CBABAH-
HHXB Memly co0ow sBiewit n wusmbreniii, MM JOLKHF BAKIIO-
44Th, 9T0 cabroBaTeNbHO He «IpaBO> X09eTH, A KaKai TO HAMB
memspheTEAas BOAA. ®) Dra BOAd €CTh OOBEKTHBHAA BOJAK, TO €CTH
BOJA, TOKOWIAACA HR OCHOBHHXSB, OCLINXD BCEMT J0JAMD CBOf-
CTBAXD H OTHOMEHIAXE Kb OKpywmawomenmy mipy (Wertschitzung)

1) Ad. v. Scheurl, Lehrbuch der Tustitutionen, Achte verbessertc Auflage,
1883, S.8. 2, 4, 5.

?) Heintich Dernburg, Pandekten, Erster Band, 1884, 8.8. 43, 1.

%) W. Schuppe, Der Begriff des Rechts, Zeitschr. f. pr. u. 6{f. Recht,
X Bd. (1883), 5.8. 362, 368.
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1 noToMy obwias Boad. ) Bn xnurh, osarmapicrnofi ~Der Begriff
des Subjectiven Rechts> , IlTynmne Go.abe rogpoGiro passusaers H1u
me mucan. [IpaBo eCTh COBOKYMHOCTH HOPMB, BHPAKAIONBXE 00-
ugyio Boxie. O0mas BoIL—aT0 podoeas BoIs 10fcH; TO, 4ro Bh IIPo-
Ieccaxs YYBCTBOBaHIA, MuuLieHia # Xorbuia oTABILHEXD KOH-
KDeTHHX's JHYHOCTel MK mpn3HaéMt 33 oOmee ubiomy Bagy uam
poxy, 10 aBigercd, cxbrosaresbRO, O0MEMB A BCHXD 4IE€HOBB
sToro poja 4 umbers cmay gia Behx® ux® (d. h. es gilt far alle). 2)
U 10, 9T0 ABideTCA HECOTIACHHMT CB STAME 00muMu cBofcTBAME
ApPOIeccOBs MEIMIEHid, 4yBCTBOBAHIA A XoTBHIA, HasmBacTCA
0e3HDABCTBEHHHIMD HIA Xaie MNPeCryNHHMb, ecal Ne IPAsHabres
GorbsEeHHEME aBicHieMs. Bt sroMp cMmcerb Boad ecTh 06heK-
THBHaA, T. e. AMBIOWAa caiy A1d BCBXB: Takad Boas M ecrh
o6bexTEBHOe mpaBo. MK MOKeMP 9TO HOBATIC HasBaTh abCTpakK-
niefi, Bo mumiet cunrars ero Hexbsd.®) Korza oOseKkTRBHOC
npaso o00A3HBAETH KOro uubygb, TO IT0 cCoOBepuIaeTcH BAA BB
MHTEPECAXD 00A3MBACMAr0, WIH B MHTEPECAX' APYTHXD Ajel. *)
Ilpn sToM® 0GBEKTHBHAS BOJAS MAW NPELbABIAETH CBOM TpeGoba-
Hig Gesycrosmo, mim modepuaeTs Cogcpmamie cBouxs Beabmiil
u3h BOAH AEIMBHAYYMOBSH. BE mepBoMtb ciyuab o6sekTHBEAA BOIH
npaMo olperbirsers, 9Yero oHa X04erh; BO BTOPOMD OHA, IPH
m3BBCTHEXE yCAOBiAXH, XOYETH TOTO, YCr0 MEJHBHLYYMD X0UeTh
A JAMmH HOTOMY, TOTIA H HACTOIBKO—MOYEMY, KOLA H HACKOIBKO
xouers AujABAIYYNS. °) 3ybes 1lynne gbraers npambuanic. uaro
0 0e3BOJRHHXD CyOBCKIAXD OHB OyIeTh I'oBOPHTL HEAXE: %) a
HHRE OHB MOBOPHTH 0 0e3BO.IBHHING CyObextaxs crhiyouee: n
yanoxbraie u cymacmesurie sBIANOTCA CyOBEKTaMA NMpaBa, MOTOMY

1) 'W. Schuppe., Dic specitische Differenz im Begriffe des Rechts, Zeitschr
f. pr. u. 6ff, Recht, X1 Bd. (1884), S.8. 164 - 175.

2) W. Schuppe, Der Begriff des subjectiven Rechts, 1887, S. 8. 6—-7.

3)0.¢e.8.7.

4 0. ¢., S. 0-31.

3 0. ¢, S. 45,

% 0. c., S. 43. Anmerkung.

Bubaunoteka "PyHusepc"



9ro 00'hCKTABHOE MPABO OXpaHdeTs uxh mATepech. ') llpaka mxs
OXPansIoTeT He pagm Oyiywelt mXB BoJn, Tawh Kakh OmHI0 OH
ACOCHOBATEIHO PAgd OYAYULAro ECHOPHPOBATH HACTOSHIEC; MPABA
NN OXPAHAIOTCA IOTOMY, WO OTCYTCIBie Y HAXT BOJIH TIpefIo-
Jaracrcd kakb HBUTOo BpeMeHHOe, Goab3meHHoe H BoOOLLE mpeXo-
AMec, IOTOMY 410 OOBEKrEBHOE IIPABO BHEAETCT Ha NOHATIA
00beKTIBROK  BOIM, CBoificTBeHHOI 4ea0BBKY Kakb CYILecIBY,
avbomemy oduiia cBoficTBa €L XPYrEMA WIeHaMH CBOel'O BUAa.

Mot upuuncanan  {llymie n cropomHmEaMB HCTOPEYCCEOH
KO [IOT0MY, YTO OHB HCTOMHAKOMD IIPaBa CUATAETH OOILYI0
BOII0 11 (ame go mspbermolt cremenn oésexrmsapyers cé. Ho
BO MUOTAXH OTHOUMIEHIAX'® owb Jake M aTy Touky 3pbuia He
BEUIE)RHBAGLD M—T0 BEA€LCd BB TAKOH AmplopmsmMs, KOTOPOMY
HCTOPHYECKAA IMKOAL HONPHYACTHA, T0 Kakh OR npulimmaercs
ko Boaspbuinms lepmura. [IpaBo 10 ero yueniro—ro, wro smeaaercs
oibexTABHON Botel. OUpeKINBHAS BOMI WAN mexaers onpexbicu-
ueix® mocrynkoss (Thun und Unterlassen) mam npegocrasagers,
wo u3BBeranxh nperbiaaxs, uupusuxyymy wexars. Ho raxp xaks
HC BCAKil RHAMBALYYMD cHocoOcHS meaars, To 1llyume roBopurs,
qr0 Yy OC3BOALHNND CYOBEKIOBD HPELHOIATACTC] HOPMAIbUAML
BO.LL COOOPARHO JIpefuoIaAracuEMb Y uHAXD Bosspbainms (Werth-
schittzungen,  Ansichten). —~Ho, cabrosareanno, phmalomums
MOMEIToMT 3IBeh ABAdCTCH yike HE BOAH, A HHTCPECH, B CaMb
IIynne, kaws me sugbiu, w0 roBopurs o0 oxpant murc-
pecoss tpasoms. Cb gpyrof croporu, camoe IoHaTie oOmei
BO.IR He BHC|BREBaETH Kpuraku. IIpaBo He coszjaerca obumei
BoJeif, MOTOMY YTO Impemge Bcero obuiedt soxm HBTEH; kKaKs 0CO-
#ad 0TS HELABHEJIYAIBHHXD BOJH—O00UAH BOJA HE MOME1H CO3-

1) 0. e, S. 297,

2 Q. e., S. 301: ,,...dass das ganze objective Recht anf der Voraus-
setzuug einer objectiv-giiltigen Wertschitzung berubt, einer Norm des
Fihlens und Wollens, welche das (gattungsmissige) Wesen des Menschen
ausmache“.,. (Kypeusr mof). '
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JaBaTh MPABO; NPHSHATL HTO BHATHTE OGBEKTABA|OBATL HAPOJ-
un# gyxs. Haxs cyMma WHIEBBAYaSbHEHXD BOAb 00UIAE BOLY
TAKEC He MOW®eTH OHTL UPHHATA, UOTOMY UI0 TAKOE UPeLi0Z0-
smerie MPUBEIO OH HACH Kb JOLOBODHOH Teopid NpaBa, JABHO yiECe
OTBEPIHYTOR HAYEO; CBEDX'S TOr0, CCIE OORUMAGE IIPABO eLe MOK-
10 O HA3BATH BHpameHieMs 00uleit Boxm, TO 1O OTHOWEHIO Kb
SAKOHY STOF0 CKasarTh HEKAKD y:xe meanss. lllymne Baswnaers
BAKOHOJATES OPTaEoMb ofmedr Boam. ') Ho m3b 31010 BHXOHTSH
roapko Hexbmoers: camb lllymie 00wy BoTIO HPH3HAND, €CIH
ge (Quenieit, o Bo Beaxoms cayuab adcrpaxuiet—m Bapyrs sry
adcTparniio oH% Haxbigers opranaMu!

Br gpyroit kmmrb, Das Gewohnheitsrechts , Illyame 5 xe
Bo33pBHiA foBOIATH KO yroMuTexsHbHmEYs Meaouelt u wacruocredi.
ITepBonauasnio mpaBo BOIHMKAETS B YesopbyeckoMs ofuecrsh ne-
MPOMBBOIBHO H 0e3CO3HATENHO. ‘JTO T, YTO HABHBAKTEH 00HT-
HEME npaBoMt (camb lllynme masmBaers ero <urspriingliches
Recht). Oro «mepBOHATATBHOE» NHPABO COSJAETCH «IPHMAPHOH
Boxelr (der primire Rechtswille) m wago oramvars oIt Hes
BOAIO <CEKYHIADHYI», EOTOpPaZ CO0312eTh rOCyIAPCIBO H BoOOLie
y9pemIeHid ¥ OPraHH, OpeiHA3HAUCHHEE DEaTn3UPOBATh UPHMAD-
Y0 BoAK.2) Kpoud Toro owe OrIHYAETH BOXIO <rEHEPAILHYIO»
7 <CUeNialbHyH0»; TeHepPaIbHAf BOIA—OITO TR, KOTOPAZ YCTAHOB-
JZenie UaCTHHXD mpaBuIb (Specialititen) Bp XKamIOMB HOHEpeT-
HOMB rOCyIapcTBh nperocTaBIseTs rocylapcrBeRHod BIACTH 3TOTY
LOCYARPCTBR, KOTOPAL H W3TAETH IIH STOTG BAKOHEHL ®) CHeialb-
Had BOAA~—BTO TA BOIA, KOTOPAT HEIOCPEICTBEHHO CO3EAETH HOPMHL,
T. €. 9TO caMa dIPAMAPRAS> BOIA NMIH BOIA OPTAHOBE Tocyiap-
creennod Baacry. - Bn G6xbmis mogpoGHOCTH MH BXOIATH HC
6ygexb, TAKS KAKD X NPABEJEeHHHA JOCTATOYAO XADAKTePUIYIOTD
paséEpaeMaro aBropa; HO He MOKeMTH He CKa3aTh, 9T0 BB Macch

1 0. e, S. 8.

2) W. Schuppe, Das Gewohnbeitsrecht, 1890, 8.5. 31, 52.
3 0.c., S, 92,

4 0. c, S.S. 31, 92.
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Taxuxs Meradmsmiecknxs ymersosamiit y Illymme serpbuatorca
HHOTJa oueds [BIGEEA 3aMBUamid, Kb KOTODHME MH OyNeMs
umBTH CIyuail 0OpaTHTHCA.

Ilogo6r0 Mlynmme, mgedm HCTOPHYECKOH IMKOJIK 00IEKaETH
BB cBoeofpasHyl ¢opmy msiomenia A o asrep s Mu
HPANHCHBANT ASBECTHEMS OTHOIEHIAMP KATECTBO IPABHILHO-
CTH, HASHBACMG UXE NPABHMA OTHONIERiSME '); 9TH Cymjie-
Hif IOJCKASEIBAIOTCA HAME TYBCTBOMB, KOTOPOE IPHDOKIEHO de-
I0oBBRYy H KOTOpOe HA3HBAETCA IPABOBHIME UYBCTBOMB. Taxoe
IpejcTaBieHie 0 IPaBOMB OTHOIHNEHIH ME HAa3HBAEMD IIPABOBO3-
spbriems (Anschauung). ?) Cyuma npaBoBosspbuiit, mommMaemad
Kaxs Whioe, HasHBaerca mpasomb. 3 l'ocmopcrBylomas Teopid,
rosopaTs AQPoisreps, CBOIMTE IPABO Kb MOBATII0 HMIIEDATHBA,
sopws. Ho 9T0 HempaBmIBRO: EMIEPATHBD ABAfeTcd JWNIb CIBA-
CTBieMT y:Re CYLIECTBYIOMAro IPaBoBo33DpBHiA; ecrm @HOrIa 00-
sagEocts H mpaBomouie (das Sollen und Diirfen) BoznmranTs
%3k crbjersie mssheTHATO MMIIEpDaTHBA, TO BCETAKH HE CaMa
HOPMA YCTaBABINBAETH 5Ty 0043aHHOCTH M LOCTABIAETH JIPaBO-
MOYie, HO TO A0, KOTOPoe ycramoBwio 3Tn Hopmu (die recht-
setzende Person), Taxp Kaxs mpaBO COCTORTH ®3B MPaBoBO3PE-
Hiff, a mpaBoBosspBHEiz cyTp jocrosmie aWma, a HEe HOPME. )
Ilpunymienie He ABIAETCA CYIECTBEHHHMb HIEMEHTOMD MPABA.
IIpaBo BaueprEHBaeTs NMaR® KI4 . 1EATETRHOCTH W IS Das-
phmenis croaxmoBenili; a ocyuecrsienie, npumbmenie sroro
nrana kb rhiy, mwmbers c¢b HEME Jaums BEEOIHEE COOTHOLME-

1) A. Affolter, Untersuchungen ueber das Wesen des Rechts, 1889, s. 2
»Die Eigenschaft des Richtigen, Rechten, legen wir dem Verhalten bei“.

2) 0. ¢. 5. 8. Apdoabreps, DOMAMO DPABOBAIO YYBCTBA, BASHBAETD 6l
BOIW HACTOYHHEOME IpanoBo3spbaid, o de ykasHmaers, KakoBO BIAUMO-
OTEONICHIE 9PNXE ABYXD DUEMEHTOBH, CO3NAMUMXD iPaBoBU33pLHie—BOIH H
YyBCTBA?

3 0.¢.,8 7.

4 0. ¢, S.5. 12—16.
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mie. ') Da reopis Addoisrepa aBITeTCH 3aMACKEPOBAHROM, me-
pEdpasHpoBanHOf Teopieft AcTOpHIECKOE IIKOJL: NPABOBOE
9yBCTBO ¥ mpaBoBo33phrie Addorbrepa —ITO HEITO HHOE KAK'D
HAapORHOE yObmaenie meropAteckod mEOAH, HO Cb OTTHHKOMT
TEOPIM HAPOJHATO cyBepeHmTera, moToMy 9T0 Addorsreps noEA-
MaeTh HaposEoe yOhmpenmie, mpaBoBosspbric, kakp cyMMy npa-
BOB033DBHIK OTIBIPHHXE AHIUBANYYMOBS.

CoBepmenno Takis me Bo3spbHiA Ha O0OHYHOE NPaBO BHI-
ckasuBaers O rro Illto66e. HMerosasxs o6uMIEaro mpaBa—
HapOTHOe NpaBoBoe yObmpemie, a mpumbrenmie HOPMT HIpaeTd
BTOpOCTeNeHEY! poxs. lllToG0e mieTs BH ATOME OTHOINEHIH
zame jarbe caMoro Ilyxrm. [ocabzmi#% npusmaers, uro 00HYHOE
TPaBO MOMETH HHOTIA 06Das0BATHCA H3B OPOCTAr0 OGHEAOBEHid,
a IllTo66e ocmapmsaers 5T0 mMmbHie ® TOBODATH, YTO TAKHMH
06pasoM® B35 OOHKHOBEHiA OGEYHOE IPABO HEKOIZa He ofpa-
syerca. %) Ilogo6ro Besexepy 1llToGGe oTimuaers HapoIHOE IPa-
Bo (Volksrecht) m mpaBo oopmcroBs (Juristenrecht) m cmoTpaTs
Ha WXD B3aHMOOTHONEHie COBepmeHRO riasaMm Desesepa, xord
CaM’b COSHAETCA, 970 9T0 pasamuie He mMbers Goipuaro 3mage-
Hig. 3).

H3® ne-opacrons na Touxk 3spbuia weropHYecKOd MIKOJE!
cromrs BEabrearyus Byw 575, nosaraonifi, uTo mpaso
A caMad TOCYJaDCTBEHHAd BJAACTh UMBIOTH CBOMMD HCTOTHHKOMNB

1y 0. c., 8. 21, 22, 26 Tome muhaie BackasuBaerh Addoibreps Bl
crateh ‘l)er Rechtssatz und seine Geltung, Zeitschr. {. pr. u. off. R., 15, Bd.
(1891), 8.5 727 ff. [poriss yreepijenin Addoisrepa, Oyiro npmnyiwpenic
He ABIAETCA CYMCCTBEHHEIMG JXEMEHTOMD NpaBa, Bospamain Herrlelder, Zur
neueren Litteratur iiber das Wesen des Rechts, Arch. . off R., VII Bd. 2
Heft (1892), n crbiars nefesunrepecaoe waienskoe reductio ad: absurdum niei
AdiporsTepa Ha cTp. 248 dTOf craTLH.

2) Q. Stobbe, Handbuch des Deutschen Privatrechts, 8- Aufl. 1893
{1-e Aufl. 1871), I, 5.8. 165, 168—169.

3 0. e, S5.5. 172—-174.
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npaBopoe yOkmgenie B BHIEKAINylo H3B Hero OOy BOJI
Hapoga ).

Br 1895 rogy 6mia H3IaHA CEMHALUATHMD H3aHieMb CH-
crema Hbmenkaro wacrmaro mpasa l'ep 6ep a BB HOBOH mepe-
patorsb Rorp ara Ho3aka, mprieMms OXHAKO OCHOBHANL TOYKA
spbuis ocraiacs nemsmbrenHoM: HCTOYHMKD DpaBa ecib ofmee
mpaBosoe yGhaieaie napoja, mpodBigiouieeca BB PAKTHICCKOMD
upumbrenin HOpM® BE mESUA, T. €. uposojdrcs Bossphais
Ilyxra ). Hakomeus, ropaYaM’s CTODOHHHKOMh HCTOPHYECKOM
meoan geagerca O rro l'mpre. Kwe b 1883 romy ouws
HECTOKO HAIAJAAD HA HOBOE, PeAIHCTHYCCKOe, HAIDABIEHie BB
Aayxb mpaBa: roamii I0SWTEBE3MB, HILYWi# TOYKH ONOPH BB
HCKIIOYETENbHO MarepiadpHofi cmab ¥ BB Havaraxp yTHIATA-
pusMa, REEOITa He (yIeTs BL COCTOAHIW YIDOYHTH HAJO0IrO CBOE
BligHie; 0HO MOEers GHTH JHIIb HEPEX0LHOK CTYIEeHbI, MHTED-
Mepieir 35 Bexmko# jgpamb pasearia weropbueckaro gyxa; Gesn
ujealbHAr0 COfepXamis Hayka uycra m Gesmriopma °). Bp 1895
romy nogBmicd yieOHmkb HbMemraro ZacrtHaro mpasa l'mpre BB
<Handbuch> Bmrgaura. Bs sroms yseGumed I'mpre Becpma ma-
cT0#1AB0 ¥ MocabroBaTeNPHO WPOBOZMTS Touky 3pbmis mcropm-
Jecko# mkoAs. OOBEKTHBHOE IPABO €CTh COBOKYIHOCTh HODMB,
BHPAmANMEXS HADOAHOE IPaBOBOEe yOBmIeHie W PasrpaHAYABAL0-
mEX's cepH cBOGOZEATO IPOABIEHid BoXH OTABIBHHXE IEUG *),
T. €. mo ['apxe mpaBo ecTs pasrpandvenie Boxs. Ho BB mporm-
BOLMOXORHEOCT GOIBIMEHCIBY CTODOEHHKOBH HCTOPHYCCKOH IIKO-

1) Wilkelm Wundt, Ueber das Verh#ltniss des Einzelnen zur Gemeinschaft,
Deutsche Rundschau, Bd. LXVIIT (Juli—Aug.—Sept. 1591), 5. 203.

2y C. F. Gerber, System des deutschen Privatrechts,... neubearbeitet von
Konrad Cosack, 17-e¢ Aufl., 1895, S. 29.

3) Otio Gierke, Naturrecht und Deutsches Recht, 1883, 5, 11—12,

4) Otto Gierke, Deutaches Privatrecht, 1895; B Systematisches Handbuch
der Deutschen Rechtswissenschaft Karl’a Binding’a, T, 8. 118, 117, 116; ,Das]Recht
wurzelt in Ueberzeugung. Seine Satze sind.... Vernunftaussagen tiber die zu einer
gerechten Lebensordnung erforderlichen Willensabgrenzungen; ,,S,119:4 ,Das
Recht ist erklirte Ueberzeugung einer Gemeinschaft®.
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a5 - I'HpKe He HAXOZMTH BOBMOREHMG ONDEIBINTH NpaBo Kaks
00myo BOJW0; eCIR IPHESHATH UpaBo o6melt Boxel, TO MH IOIH-
HH OH OPA3HATH €r0 JEING BHIOMB CHIH; BOXA MOMEThH NOX-
amEETE ce0B Apyryo Boam cmiol, HO HREAKAA BOIL CcaMa II0
ce0b He MomeTs c037aTh TpaEWOB JAPYro# Boxrb; HeoGxogEMO
yOmordenie, ITOGH MOTI0 BOSHEEHYTH upaBo '). IIpaso caMo mo
ce6b ects cmia, HO cBaa BEYTpeHHAS (eine innere, nicht dussere
Macht)— mosToMy oHO Hy#zaercsa §is CBOEro OCymECTBIEHIS BE
OpraHMsOBaEHONX CHIB; B3ajayy OCyIeCTBIEHI# TpaBa INIyTEMB
BRBmEATO WpEBYAZEHid Oepers Ha ceGa rocymraperso 2). Ho npm
9TOMB He Hajo0 yHOycKaTh H8G BAIA, 970 NPAHYRJEHIe He Hpd-
AafJemATs Kb CYIECTBEHHNMT NPHSHAKAMB HOHATIA IpaBa—
MEOTiA HOPMH HEe MOTYTH OCYUIeCTBIATHCA HPAHYIATEIBHO, KAKD
HanpAMBDE HODMH MERIYHADOIHALO TPABA, HOPMH NDaBa IOCY-
ZapCTBEHHAT0, Kacalomigcs IBATEIBPHOCTE BHCIIHXH OPTAHOBE.
Jaa momsTis TWpaBa CyuleCTBEHHO JHIDG TO, 9YTO OHO MOdCEMD®
ocymectsrarhcs npuEymieHiems °). IlpaBo me ectp cmaa--Bo3-
MO;EHA HenpaBoMBpHas cmia (WA BJAACTH) W BOSMOMRHO Ge3CHIB-
noe mpaBo. Ho Bmpouems Ttaxoe muporeBopbuie zoaro me mo-
HeTh CcymecTBoBaTs: Berbmis (axrmueckoll BIacTE BB KoHIB
EOHIIOBD HAYMBRIOTH NDPH3HABATHCA 33 NpaBoBid Bexbnld, a
IpaBo, KOTOPOE He MOMReTH OCYINe CTBIATHCH IPHBHYIHTENLHO, MO-
CTEIEHHO TepdeTs CBOH XADWKTEPH NpPaBa B TAKD CKa3aTh YMH-
paers *). IIpaBo, Thus me menbe, He OTOMIECTBIZETCA CH CHIOH,
OHO eCTh COBePmERHO ocobemmas (ynrmis veropbeckaro obme-
MATiA, cosyamie mapogEaro IyXa, KOTOpHi ablictByers BB Ha-
porb, axs mbaows, = mposBIdeTcd BB OTABILHEXD JHNAXS,

$0.¢ LS. 119 3pkcs pexssa He sa¥fTHTE JOBOIBHO CEPBEBHAT(
apornsophuia: ecar mpapo 6esh UTPAHYAUTEIBHATO ocyuiecTBIeRia TepHeTh
cpofl XapaETeps UPaBa, TO BHAYHTH MOMEHTH TIpPHHYELEBiA BEe NOXKETH HE
CYHTATECA BAEERMT JACMEHTOMS HORATIA IPaBa.
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Ka¥p wIeHaX® wim oprasaxd ). [IpaBo Momers CYImIECTBOBATH
BB TPeXb POPMAXE-—3aK0Ba, OOHYHALO MPABa K MPABA IOPACTORD.
BakoHb ycTAHABIEBAETCA TOcCyiapcrseHEol Biacrbio. OOGmuHOe
[paBo BO3HEKAETH TWOCTeNeHHO u35 (aximueckaro mupumbmenis
HODMb Cb COBHAHieMT WDAEMIeckol HeooxogmmocT. Hb1e Heol-
XOIWMOCTH IOJArarh, 9T0 IPaBoBoe yoOBaieHie BOSHHKAETH Da-
whe Qarrmueckaro npEmbnenia HOPMD; Momers OHITP H Ha000-
poTE —TpaBoBoe yObmIeHIe BOSHWKAETH MaJ0 N0 Maky Berbp-
cTBie goiraro @ epwHOOOpasHaro upambHenis TARHHXG HODPMF.
O0xyEOe IPaBO pasAMYAETCH KAKD HAPOAHOE OGHYHOE TIPaBO
¥ HKAKD HPABO I0ODHCTOBE, CyIeOHAd NMPAKTHER 2).

CpoeoOpasuuit WATEPECH MPEICTABATIOTE MLICIH, KOTOPLLA
nsaaraers locuadg s K o xe ps e opuolt smypaarsnoit craTeb.
Crares HaOHMCaHA BS SAUATY HIEATBPHHXH HAYass BBD Opash
UPOTEES yTHAWTapdsMa BooOle ® yTmIuTapHOH Teopiw mpasa
BB 0COOEHHOCTH—@ BG TO SKe BDEM#, €CAW B3TASHYTH HA Das-
cyxgenia Koxepa ¢t magnemameir touxn 3pkmHis, Bo Bcel aroil
crarsb BETH HE OZHOTO BO3DAMEHiA NPOTHBD YTHIATAPHON Te-
opim. f[ Oyry roBopurs 00% HEeANax®, TAKD HAYHHAETD HoxepD.
[IpaBo gomsHO crpemmTHCA HE TOARKO Kb TOMY, 400N cuBaars
gen0Bbka cUaCTIMBEM®E, OHO AOMHHO BO3BsmaTs ero °). He jo-
CTHRCHIC cYacClin janHAaro o0IIEeCTBa BH JAHHY MUHYTY, a oes-
nevenie uporpecca gexaopbuecrpa, caymenie whagMs KyIpTYPH,
MOPAIBEKME, BCTCTHYCCKMMB M DOTHNIOSHEIMD HMHTEDecaM®, KO-
RHO ORTH Haured sajauell BooGwe # PYKOBOTAUIEMD DPAHUATONT
Bb npaph BB wacrsocrm *). WM ma camomts xBik, mpogomkaers
Roneps, mu Bupmws, aro wpamcisemmEHe, UATELIEKTYAJBHHE H
JyXOBHHE AHTepecH JBHCTBATEIPHO OXPAHAITCA HPABOME HE3A-

Y 0.c I, 8.119: ,.... und in den Einzelnen als Gliedern dieses Ganzen
sich bethitigt,, .

2) 0. ¢, I, S. 8. 198, 164, 165, 170, 127, 165.

3) J. Kohler, Die Ideale im Recht, Arch. f.birg. Recht, 5-er Band (1891),
3 162

4 0. c., 5. 163,
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BHCHMO OTH ¥XB Marepiaibmoii croponw, Hemoryuemie o6bman-
HHXB jeHers mocad cBays0n-—He Jaers OpaBa HA HCKH 00D
yORTKAXB, TAKs Kakb ODakh He KoMumepueckad crbixa; 1o roit
#e TPEHINHB He IONIexaTH 3alMETh NMpaBOMB NPHTA3AHIA, BO3-
HUKAINIT U35 MakiepcEuxb crbiors mno pbiams Gpavnums !).
o mreassHRMT UPHIMHAMT He IBECTBHTEIBHH JTOTOBOPH 0 J0C-
TapieHin crymeOHRXs MBers B Harpars?); merbicTBATENbHE JO0-
TOBOPH, BaKIYaeMHe Cb 0e3HPaBCTBeHEOH HbBasw %), jorosopm
o npmAaria kEMb Aa00 Ha cedst 00s3aEAOCTE OTOHTH HAKa3aHIC
3a jipyraro *), nepbiicrBuTeAbHE JOroBopH, crhendioniie cpofory
[POMHINLIERHOCTH; °) cOOCTBERHOCTS YacTo OXpaHAercd ¢b Aje-
agpHo#l UwBaB0, 5 Mory HampuMEDPT BAmPETAT; XOJUTEL IO MOEMY
cajy He TOTOMY 4YTO 3TO BPEIUTH HACARICHIAMB, & TPOCTO NO-
TOMY, YTO OCropGifercs moe scrermyeckoe ayscrso °)7). Hogepy
MOmHEO OH BO3pasnTh BS HEKOTOPHXD 9YaCTHOCTAXE, MOKHO OH
YEa3aTh, YTO HC BCeTLA ZOTOBOPH u BooGwie xbifcrnis, Hapymaw-
mig cBoGOLY TPOMHINIEHAOCTH—IUINEHKE OXDauH; Hampumbps
paza obmelt HOAB3H MOTYIH CYULCCTBOBATE FOCYIAPCTBCHHEIA MO-
HONOJIM, MHOTJA JAETCA NPUSHAHIC 1 0XPAHA HPOMAIILTEHAEMY CHH-
ABKaTaMb uAB Tpectamb B T. 1. Ho Mm ne Oyiems Bsxopurs BYD
YTH MEJIOYH, MHE MOMeMB CIOKOiiHo corzacurscs ¢b HKoiepoms,
YyTO WiealbHEe mHTepecH dYeaorbueckoifl EyJABTYPH OXpaHd1oTCA
U JOELKHE OXPAaHATHCA H PA3BATIC AXH JFOMKHO I0OMPATECA Beh-
My MEpaMI; HO 910 HACKOJIBKO HE OHPOBEPraeTh YTHIMTAPHYIO
Teopilo Mopaim w upasa. Bek ykazusaemita KoiepoMs miears-
HHESA CTOPOHH YeioBBueckod KY.IpTYDPH pasBHBalOTCE M NOJHHpa-
0TCd KAKBs DOJE3HHS BHIY Ka4eCTBa. Koaeps Bowers c1 BbT-

3 0. ¢., 8.5. 164—165; 166 -169.

3 0. c., 5. 187.

3) 0. ¢., S.5. 200, 240.

4 0. ¢, S. 206.

5) 0. ¢, 5.5, 209, 213, 219.

6) 0. ¢., 5. 251.

%} Tla Takoit ®e toukt apbmia crours Koxepn B1 panbe nagasuodi
EM% Gpourioph—Das Recht als Kulturerscheinung, 1885, S. 24—25.
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PAHKME MEIBHEIAME K ero BO3pamenid sBiawTcs crophe apry-
MEHTAMH 33 YTHIHATAPHYI Teopiln npasa, wbab MPOTEES Hes.

ME BAZEMD TAKEMB 00pa30MB, YTO TPAJAILIE KIACCHIECKOH
HCTOPNYECEO# WIKOAH J0 CEXB IODPH CBATO XPAHATCA MHOTHME
ouens cepresurmm yuensiMp.!) He cmorps Ba mourm HBINXB
IB4. gecATEIETIA, IPONIeIin cO BpeMeHM H3TARig TMepBaro TOM4
«Zweck im Rechts —wunem lepmnra eme gazexo He oGmenpn-
3HAHK W €IBaJIH BCKODE ZOCTETHYTH Tararo mpmsnamia. 910 06H-
ACHAETCA CHb OfHOH CTOPOHE TEMH OIDOMHEIME IIOJORHATENLHEIME
3acAyramu, KoTOpHA mwmbers 3a co6olt HcropWYeckas IIEOIa:
BACAYTE 9TE TAKD HMIOHWDYITH, 9T0 HEBOALHO B3aCTABIAIOTH
npEEAT, B033pEHia mcTopmueckod MEOIH WBARKOMB —OTOPOCHTD
A3D HEXE IT0 Im60 KamerTcs Kakb OH xmomymecTBoMB. C% apyroi
CTODOHE B5 BHCHIeldl cTemesn BEPENe H IPOrpeCcCHBHEE B3ris-
zn lepmAra mHOrTAa 00XeKAIOTCA Y HEr0 BH HEBCKOXLEO HECOOT-
pbreTByOmMyio (OpPMY: CARUIKOME YBICKAdCh OB, KAaKD MH BHA-
zbau, WHOTJA BUAJAETH BB OJHOCTODOHHOCTH, OTIET0 €rc BEBOJH
ABIAIOTCA MHOTEA NpeyBeNWUeHHHMH, yTPAPOBAHHHMHA. Bce 910
He MOReTbh He FhHcTBOBaTh HBCKOIBKO DPACXOIAEHBAIOUEME 00-
PasoME Jaske Ha HelperyObEIeHHATO YATATENd, TAKE TTO0 MHO-
reMe 1o a10¥f npmumnl lepmmrs ocraics me ombHeHHEME 1O
ZOCTOHHCTBY.

Thus ne membe 3a mocrbpmee BpeMs mpew erc mupioGpb-
TaTs Bce OGorbe = GorBe CTODOHHHKOBB, Kb O3IHAKOMJCHIN
€% COUMHERIAME KOTODHXB MH H DePeXOJHMb.

1) Kpowh nmepeuncienHHX® mHcaTexefi CTOPORHEHEAMH HCTODHIECEOR
WEOIH ABxAlTCA Brinckmann, Brandis. n1 Bohlaw, cowumenmiit EoTopHEX%
MBE He YRAX0Ch AOCTATH M KOTODHXD A BXBICTBie Toro marmpyw o Zittel-
mann’y, Arch. . Civ. Praxis, 66 Bd. (1833) ,Gewohnheitsrecht und Irrthum¥, 8.8.
375, 378, m no Sturm’y, Der Kampf, S. 4, Anm1). Coja e oTHOCHTEA TeEo-
Xorgerpylomif opucys Il ra x 5.
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Nocns ,Kampf um’s Recht* u ,2weck im Recht*

Hepexopaud Bo3spkhHia.

Becsma pBzxo caywaerca, uTo kakad HEOYAb Touyka 3pbnia
CpPa3y yCTaHaBIWBAETCA BEH Baykh ¥ IMOAyYaeTb Reeoduiee mpu-
suamie. Hampornes, yame scero HOBHMSB BO33pBHIAME MpEXOXATCS
npodmeats ce(B Jopory, mocremenso npeogoxbsas compoTHBIeHie,
B 32BOEBHBATH MAJX0 10 Maiy noie pacmpocrpanenia. He cocras-
IFI0TH HCKAIOYeRis u Bariwiu lepunra. MH mO3HAKOMUIHCH CB
uMaBHigME yueHHx®, we mogumpsouiExcs aproputery lepmmra;
TENePs HaMB IPeICTOMTH uepefiTh kb ero croponnmeams. Ho
npexte crbiyers o6paraTs BRWMaHie, uT0 ecThb HBCKOABPKO NH-
careielf, KOTODHE aumb 0T9acTH ycBomid ce0h B3riagn lepnmmra,
OTYACTH R OCTAIOTCA NPH CTAPHXD B0o33pHHIAXE; 9TH mECATEIN
BeCEMa WHTEDECHH, MOTOMY YTO OHE KaKh OH HEBOIbHO, HEXO0Td
noguagaioTs xbiicreito wmiei lepmara w TEMB KoHeYHO CBHAbB-
TEeJECTBYIOTH, HACKOIbKO BEINKO ¥ HEOTPA3EMO HXB BiifHie.

Y&e v 1877 rogy Hayis Mwaieps 3agBiaas ph-
marerssoe BaMBperie crbjosars peanrmcTaueckof ¥eToub, 0CHOBH-
Bajomeficd He Ha cBolicrBeBHOMT BooOme EEMIaMB CTpeMIeBim
BHBOJATS HAyYHHE B3aKOHH W35 BHCMEXD CHEKYISTEBHHXT Bel,
a Ha Ha6lojenim Qaxrors pbiicrBETessmOCTH ')—HO Be BHJep-

1) Paul Maller, Die Elemente der Rechtsbildung und des Rechts. Zur
Grundiegung fur die Realistische Begrindung des Rechts. 1577, §, 6.8, 14,
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®aIs 5Ty Meroxy Bmoanh @ Bmars 1o m3BBCTHOR Crememm Bn
oCy®IaeMEH HMB CIHOCO0B AampiOpHCTHYECKHXD HOCTPOEHilt, —
Mnsue wexosbKa, rOBOPATE OHB, ecTh 60pb0a Ba CYIL[ECTBOBaH]e.
Bexbacrpie #®u3HE BB NOCTOAHHOMS OOLIEHIE BB JOJIXE II0-
CTEeIleHHO BHPAGATHBAIOTCA OAWHAKOBHA MOBATIA 0 HOPMAIbHOI
HIE TpaBEABHON mocranoBxt B3ammEEX® orHomenii.') Taxp
BOBHAKAIOTH NEPBHN MPABONOIOEEHIS, NOZHAIOTCI CYIBAMH H
pacupocTpaHaoTcd, UpAMBEAACH BB Ru3HU, NpHieMb cabiyers
3aMBTHT, YTO LPABONOIOMEHIA 9HTH He CO3JaloTes a priori, a
usBlIeKalTC alcrpaknieil M3b RA3HEHHHXD OTHOINeHiH. Mmorma
cygpn upuMBHAIOTE BOBHEENINA B Hapoxh HODME; HHOITA HOD-
MH, CO3IAHAKSA CYTbIMH, IPOHUKAIOTH BHOCIBACTBIM BB REBHD
N Deryidpyors oOTHOmeHiZ mnoMmmo cyaoes.’) Ho Taxe xaks
o6pasoBamie TpaBa BH HAPOAE M BB CYJAX® TPOHCXOAHTH Mej-
JCHHO ¥ WHOTIA Jame TepAeTh Xapakrepb erdH000pa3HATO ©
HOPMAJbHATO DasBHTIA, TO TIOCYZAPCTBO IOCTEHEHHO COCPEROTO-
YEBAETH NPaBoN0Pa30BaTeIbHYI0 (PYHENI0 BB CBOMXT pPYKaxsb.?)
Ho Bceraxm, roBopu1s MiOLIeps-—% DBTEMB HAUMHAETCH PSAD
ero mporuBopbuifi- IpaBo coszaBaeMoe 3a3KOHOAATEABCTBOMSE IO~
KodTCA Ha OONieM® npaBoBoMb yObmieninm mapoma,') wemy go-
KA3aTeIbCTBOMB CIyRaTs NpEMBpi oTMEHH 3aKOHOBS OCHYHEMEL
mpaBoxs. °) OFHAKO MH He MOEEMT "Takoe JOKa3aTeJbCTBO IPH-
3gars yObamreasEEME: 00HUHOe mpaBo oTMBHseTD BHOMIA 3a-
KOHE, IOTOMY4TO, KaKb M BCAKIE uesoBBE® BoOOGIE, 3aKOHOAA-
Teas Momerh ommbarscd. Ho zambra oggo#t Jopmm upasa
APyrolo eme He 03HA9aeTh TOMIECTBEHHOCTE BL  OCHOBAX'D

1) 0. ¢., 8. 61, 65.

% 0. ¢c., 8. 67. Acno, ar0 3xhcs Mipoxzeph TOBODHTH 0 CYEECHHXB
00r3aAXD; a BR ApYyroMs wherh (S. 435) om's OTpHUAETH BOSBMOEHOCTH BO3-
HHEKHOBeHiA cYJe6HHXT OGHYAEBb.

3 0. e, 8. 70.

4 0. ¢, 5. 71: ,Auch das von der Gesetzgebung erzeugte Recht.....
rubt auf der allgemeinen Rechtsiiberzeugung der Volksgemeinschaft®,

5 0.¢c, 8. 71
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To#t ®m gpyroit; m BBEE caws Mionreps ykasHBars, uTo oGpasoBanie
npaBa BB HBIpax® HApOJa, B Fake BB KIacch 0PUCTOBE, MOCTENER O
BHTECHIETCS 32KOHOATEIFCTBOM — BEIBICTBie CePhE3HHXD CBOHXT
HeXOCTaTKOBS. A HUNe OHB HPAMO HA3KBaeTh HapogHoe yOhm-
AeHie, HADORHHH JyX’h—3IeMEHTOMS He3DPBINMD, HOJIHHMB 1IpO-
tupophuik.!) Camua Bossphria ero ma mpoueccs 06pa3oBaHis
1paBa E3 HAPOZHATO AyXa Takme HOABH mnpormpopbuiif. Br ox-
HoMs MBerh OHB TOBOpHTH, 4TO MIOH KB jEareassocTH MOGYR-
xawTed HOTpe6HOCTAMHE, poxyaomaMe mHrepecH. JBaTersHocThIo
coas 1 obcroarenscrss (durch das Fortwirken der Krifte und
Dinge), ouperbagiomnxms uveisorhueckis B3AEMOOTHOINEHIA, C€O-
3gaercd E3BBCTHHE mopAxoks BT Ye10BBueCKOMT 00mecTyB, pery-
Tupyemiiik mpasoms.?) Ilosromy roBopmrs farbe Miwuieps, OXD
HoHATIEMS HAPOAHATO Ayxa me cabayers pasymbrs 9r0-1MG0 TAHH-
CTBEHBOE HIA MeTaQU3HIECKOe; HAPOLHEH LYXE—5T0 OOUIHOCTD MCH-
XHYECKAXD CBOMCTBE B WICHAXD AAHHOH HAI[iM, OCHOBAHHAA NA
obmpocrr nbaedt, morpeduocroit m marepecoBs.®) A BB APYIAX'B
mECTax® TOM Me KHHLH OH'B OCTABASETH 9Ty DEAIACTHIECKYIO,
YTRIATADHYIO TOYKY 3pBHia m He TOXBKO CABAYeTH MCTOPUYCCKON
mkoxd, w0 jame yxapaerca v Meradymsnueckifi anpiopmsms. Ha-
npumbps, OHB TOBOPATE 0 (e3c03HATEABHOMT BO3HUKHOBEHIH
obnunaro mpasa (naturwiichsige. unbewusste Entstehung):*) pa-
JOME ife Ch ITHMB TOBOPHTH, 9TO MCTOYHHKE OOKYHAr0 MPaBa
JeRETH HE BH HADOZHOMS yObmIenin W He BD (PAKTAYECKOM'H
npaMbEeHin HOPMB, a BB COOTHOMEHIA HOPMB OOHYHArG NPABa
¢ 00BeKTHBHOW upaBmoii;?) a ara oObexTHBHAs mpaBia (das
reale Rechte) onpegbiserca Miozzepoms TO KaKs IOPAXOKSH

1) 0. ¢., 5. 204: ,der Volksgeist.....ein unfertiges, widerspruchvolles
Gebilde ist®.

2) 0. ¢., S. 73-74.

3 0. c., 8. 188.

4 0. c., S. 427.

5 0. ¢, 5. 428 (..... as reale Rechte.....)
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obmemnaris, crbrapmiiica g1 Aogell TPEUBHYHNMB,') TO yme
Kakh HBYTO COBEpmIEHHO MeTA(PMSHIECKOe, KaKD KAKOH-TO BEiC-
i Hopazoks.?)

K gmeny mnmcaremeli mepexojHAT0 XapakTepa JOLREHB
6urs orHECeEs OpHCTH Pygoasds Bwpamars, me
MOTOMY, YTO OH's BEHICTABHATG TEOPilo, B KOTOPOH YaCTHIO IIOBTO-
paIEch OH HJEH HCTODAIECEON INKOAH, 9YaCTHIO ke MPHHATH
Onam Om Bosspbmin lepmEra, a NOTOMY, 9TO CTPEMACH CO3AATH
COBEDIIEHHO ODHT'EHAIGHYI0 TEOPiio, 3TOTH HeCOMHEBHHO BHRICOKO-
00pasoBaEENi ¥ TAIAHTIEBHYE IOPECTH NEPBOHAYAILHO BHCTa-
BUJB, CaMh TOP0 HE CO3HABAA, TEODilO BEChMa GAWBKYI0 KB Teopim
HCTOpHUeCKOff WIKOIH; a BHOCIBICTBIM OTCTYHmEICE OTH HTOTO
IePBOHAYATBHATO BSUAALA B TPEIATH CBOeHt TEOPiH COBEPIICHHO
HHOE CMHC.I5—HRa 9TOTH Pash BECbMA CXOAHKI ¢b opMyaod <«cAId
ecrbh IPaBo» .

B mzzanmomt BB 1877 rogy mepBoms TomE <Kritik der
Jjuristischen Grundbegriffee Bmpimars onpegbisers ompaso Kakb
COBOKYIIHOCTh HODMDB, CIyRAMEXT NpaBHIaMu aid cosMbcrHOM
®A3HU ompexbiaennmofi rpynnu aiofeli, ¥ OpernpABEMaETH B3CIE-
KOBAHIe BONPOCA, BB YEMT JeRHATH OCHOBAY 00g3aTeAbHOR CHAK
npaBoBHX® HOPMB? Bo3sphHid pasIudHHX® yuIeHHXD HA STOTH
npeIMeTs MOryTH OHTH CBEJeHH BB JBB rpymmsl; mepBad rpyunna
ACXOIETs M35 MOHATIA 0 cyOBekTh, yCTamaBIHBAIOIEME BODMH,
BTOpag KCXOJETH H3H CAMaro MOHATIA o Hopmaxs. ) Bw mepnoit
rpyEnt bapimErs pasimuaers TPE HaNpPaBIeHid —TeOKDaTHYE-
CKOe, HATYpaJHCTAYECKoe W HiealncTHueckoe. Haryparmcrmue-
ckoe Bosspbmie mpWsHAETH, WTO IPABO YCTAHABIMBAETCA BIACTHIO;
Bapazers ouposepraers aro Bossphuie pascympeniens, uro dak-

o e, S. 65.

3 0, ¢, S. 152—153: ,die hohere Ordnung..... ist nicht abhingig von
der Nuthwendigkeit.....* Ha crp. 158 oH» TOBODPHTH 065 ,MMMaHEHTHHXB"
HOpMAX'B, PEryXipyomuxs MipoBofi FODPAZOKS.

%) E. R. Bierling, Zur Kritik der juristischen Grundbegritfe, Ersler
Band, 1877, S. 19.

Bubaunoteka "PyHusepc"



— 141 —

THIECKON CHIH HeZOCTATOYHO AId CO3JAHi# NpaBa, Takh KAK®
B NPOTHBHOMD c.Ay9al BCAKIA caMHd TARKIA mpecTymienif, kaxs
rpafes®b, W3HACHAOBAHIE W T. 1., MPHIMLIOCH 0N NPA3HATL Npa-
poBME yBHcreiamn.!) Myeasncraueckoe sossphuie, mpmummato-
ee, YT0 OpPaBO TBOPATCH HAPDOLHHMB IYXOM'B, NOKOMTCA Ha He-
coMEBHEO MPOASBOJBPHOME HOCTYJIATE—OYATO €CTh Kako#-10 CaMo-
CTOATEIBHO CYMECTBYOMifl HADOJHHHA fyxs, orrbapHEH 01F KymT
HHIEBARYyMOBE. )—Bo sropo#t rpynns Dmprsmre pasiuvaers
Tax®e TpE Bo3sphuia—oGocuoBuBaomee mpaBo Ha o0med sosk
uIn yobmjenin; wa ubniuems npuaysieHin; @ BUBOKAIIEE JIPABo
u3% IOHJTiA HpaBcrBeRHOCTH. [lepBoe BO33pbEie mpexcravadercs
BG Tpex’s Bujaxs: &) Joroopmas reopia, CcBoAAmad BCE NPABO
Kb 1I0CTyJary O0043aTEIBHOCTH JOTOBODOBB; Memly TEMD A0Ka-
3aH0, yro HanpumbBps BB Ipeafiimens pmmckoMt npasb obdsa-
TeJABHOCTH JOTOBODOBE, KAakDb 00Wiff TPEANEIIG, He IPASHABATACE. )
b) Teopis HapozgmHAro CyBepeRmTeTa, KOTOPYI TAKEKe HENb3d NDH-
3HATH IpaBEIbHONM. EjnHoraacHoe BHpameHie BoJE Hapoia He-
MECIAMO; HO Da3h TOIEAMAETCH BOIPOCH 0 GoabmuHcTBh, TO MH
BapasB copochTs,—modemy Ee GOALMHHCTBO 0GA3HBAETD MEHH-
MHEHCTBO? ¥ KaKoe GOJIBNIMHCTBO JOMEHO o6asmBaTs?*) Haxo-
Hens, farTR yObmaaors Hach, 4TO 0043KBaETE OOGKKHOBEHRO
MeHBIMAHCTBO, & OoapmuHCTBO o6f3wBaercd. c) Mcropmueckas
MIK0J1a, CTOPOHEHKH KOTODOH YYATH, 4TO IPABO CO3JAETCH HAPOA-
BENTG yOobmpemiems. Hapogmoe y6bmgenie, rosopars bapasars,
He MOEeTH CO3IaTh HpP4ABa, IIOTOMY 9TO HOHATiE HAPOZR NPERIO-
JaraerTh y&e Ccymecrsopanie mpasa. Raks Oparbt He MOmeTH
CYBTATHCZ OCHOBOH ceMPMW, NOTOMY 49T0 GDAaKE IpeIHOIATAETS
yme cymecrBoBamie m3BBCTHHXE HOPMD OpaBa, BO3HAKIIEX'D
AMEHHO BH ceMbB, Taks B HADOLS NOTHEHD CYETATHCH HPOIyK-

1) 0. e, I, SS. 42, 44,

2) 0. ¢c., I, 5.S. 61, 65.
3 0. ¢, I, S. 7T6.

£ 0. ¢, 1, 5.8, 78, 79, 80.
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TOMT, 8 He HCTOUHHEOMT HODMH npaBa. ') - IIpmsmapad mpasuis-
HOll EpuTHKY DEDIARETa OTHOCHTEJBHO TOTOBODHOM Teopim & Teopim
HADOZHAT0 CyBepeHHTeTa, MH He MOReMT OFHAKO COTJIACHTHCA
¢h pascysieniemt Bupamura o6% meropmueckoi mroxt. 9To pas-
cy®ieHle He BHJeDEEBAeYD HEKako#l xpmrurn. Ecrm corracurses,
YT0 HAPOLH COSKAETCd MPaBOMSE, TO NPEJETCE NDPHSHATH IPABO
3a EBUTO0 MMMaHeTHoe, caMo0 Mo ce0B cyuiecrByomee, HpHEIETCH
yXapHTECA BB TeODil eCTECTBEHHATO MPABA; IOPTOMY BenpeMBHEHO
H30 IPASHATH, ITO HAPONE, HIOTH, CO3LANTH IPABO—HO KAKB?
drore Bompocs Tpebyers paspbmenia. Ja @ camt Bmpamers,
KaKD YBHAJEME HHEXe, Bb cBoeil Teopim mpmsuamig (Anerkennung)
Bh CYyI[HOCTE BOCHDOWSBOZWTH HHE ITO HEHOE, KaKH Teopilo Ha-
pormaro yOhumgemiz.—IIporaes BTOparo Bo3sphuis, o0ocHOBH-
BAOWAC0 UPaBo A3 BEbmHEeM® IpHEy®IeHiE, bupimnrs mosro-
pders, y®é pambe crasaEEOe, uTO cEia cama mno ce6B He ecTh
IpaBo E HEe MOEETH CO03%arh upasa. CrogTs JAIMB NPEFNOL0-
®ATH, OPOXOJEAETs BHDIHHIG, 4TO BCh CTAIR ZOGPOBOILHO MCIOI-
HATh OPEJUHCAHIA Npaba, B MH cefvyach YBHJEME, YT0 He IpH-
Hy#&JeHie coszaeTs mpaBo. ?) HakoHnems, M BEIUMB, TOBOPATE OH',
4TO HADDEMEDH HODMH TOCYZaPCTBEHHATO HPABA 9aCTO He IOJIe-
®aTH IPAEYLETEIbHOMY ocymecrBieniw. ®) Tperse Bozsphrie, BH-
BOAENIEE IPABO K3 HPABCTBEHHOCTH, BApIuArs onpoBepraers yka-
3aHieMb, YT0 HOPME IPaBa OTAAYANTCS 0T HOPMD HPABCTBEHHOCTH
MPH3HABIEMT CO CTOPOHE YWICHOBS JAHHATO 0GUIECTBEHHEATO C01032.")
Haks Gyir0 HODMH HDABCTBEHHOCTE TAgWME NpPH3HAHIEMT HE
moxp3yorcal M EpomB Toro, oTa ceHUAEa Ha UpH3HAHie, KaKb
OTIBYATEISHKA NPHSHAKE UpaBa, ecrs petitio principii, Taxsp
KaED pas0EpaeMas KHATA bupuadmra nocedmeHa HMeBHO BEIBOLY,
910 0o0g3aTeibHAS CHIA IIPABa OCHOBHBaeTCY HA IIPH3HAHIE €O
CTOPOEH 4YJIEHOBDH OOLIECTBA.

1 0. ¢., I, 8.5. 90, 93, 93—99.

23 0. ¢., 1, S.S. 140, 143, 144, 145.
3 0. c., 1, 5. 147.

1) 0. ¢.,.L, §. 170.
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Orsepruyss Bch Teopim 06a3aTesbHOCTE HOPMS UPABa, Bup-
IRATH H3IACAETH CBOIO TeOopiio—COCTOSIMy BE TOAOCIOBEOMB
yTBEDEEEHIE, UT0 0043aTEILHAS CHIA HOPMD IPaBa OCHOBHBAETCH
Ha DPH3HAHIM HXB CO CTOPOHH CIATAIOLIMXD IAHHYI0 00mecTBeH-
HyI0 TDynOy HHZEBAAYYMOBS.') Jig umralowaro BE HePBHE pash
Kritik» Bmpimara, mpm 03HAKOMAEHIE CBH IEPBHMD TOMOMB He
BO3HAKAETH HHKAKATO cOMHEBHIA, 4T0 ABTOPT ymorpefiders cI0BO
«apEsHagie> (Anerkennung) BB HPAMOMB 00LIEYIOTpeOATENE-
moMb cMucaB. Ho taxs xaws mosgmbe, Bo Bropoms Tomb «Kritik»
u eme nosgate BB «Juristische Prinzipienlehre», bmpamars
npaxaeTs TepMEEY <Anerkennung» CcOBEepIIeHHO HEOH CMHCIB
u 3agBIgeTs, ur0 ¥ pawbe, b5 mepoms Tomb <Kritik», omm
yOOTpe6IaIs 3TOTH TEPMEHD BH TOMD He CMHCIE -MH JOIBHH
mhcKoIEE0 mogpobube pascmorphTs smavemie, xoTopoe BEDIFEID
OpAKAETD 9TOMY TePMEHY BEH pa3fEpaeMoif HaMm nepBo#i YacTH
<«Kritik» . BRImenprBegennans MATATH ECHO BHPARAIOTH MECID
Bupanara; w0 ecim Mu ofparmmes kb TEMB pasbaCHEHIAME, ko-
TOPHS OHB JaeTh CBoell Teopim mO MOBOZY OpPENOIArAEeMHXE W
BOBMOZEHHXH BOSPaKeHi#, TO He OCTaEeTcd HBKAaKaro commBais
BH TOMB, 970 mOAs <Anerkennung> b mepsoMs romb <Kritik»
bupimBrs morEMaeTs mMEHHO «IpE3BaHi®>, a He 1r0 JEGO HHOE.
llpormss Teopim mpusnamis cpasy ABidercd BogpameHie—HeymeIn
e HOPMH IpaBa o0043aTeIpHN ATH Ka&IAro veI0bra JAMB
HOCTOIBKY ¥ J0TOXB, mOCKOAGKY E J0KOXB OHB HXD HDPH3HAETH?
Viuba 85 BuEy Takoe Bospamenie, BEpAWHIS® rOBOPETH, 4T0 BT
GorsmuEecTBE ciyvaess, KOIMA MOBEPXHOCTHOe Ha(ioferie Mo-

1) 0. ¢, I, S. 12 popmH 1paBa—3T0 Th HOPMH, KOTOPLA.... sals
Regel des staatlichen Lebens seitens der Staatsgenossen fortgesetzt anerkannt
werden®; 8, 82: ,Es ist endlich speciell als rechtliche Anerkennurg die Aner-
kennung gewisser Grundsitze innerhalb eines gewissen Kreises und zwar als
Normen des Zusammenlebens bezeichnet worden®; 8.8, 113, 121; S. 138:,Nach
alledem konnen auch Staatsgesetze nur verpflichtende Kraft baben, weil und
soweit sic als bindende Gemeinschaftenormen anerkannt sind von den Staats-
genossen®,
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RETh TNPHBECTE ¥DH 3aKA09eHilo, OyATO BO MHBOTHXH CIAYYAdXD
npE3HAHIE HOPMB OTCYTCTBYeTh, Ha caMoMB Nbak cyulecrByers
ARuIs mpoTHBOXBHicTBie, UPOTHBOYTBEDKIEHIe HOPMAMD, IOXb-
syloumamess He cMoTpa Ha 310 upusnamiewms. ') Ho rtaks gaks
910 HEe NDeJCTABIAETCH MCYEDIHBAOIIMME OMpOBepkKeHienMs yka-
BAHHATO BO3Pamenid, 1o DupiuHrs BHHYMICHS OHIL JOUYCTATH,
TP0 JOCTATOYHO NPH3HAHIA OJHOTO HOJOMEHIN - «3AKOHAMBD HALL
IIOBAHOBATBCS> , YTOOH Beh OCTAJBHESA HOPMH 1IpaBa CYATATD
Pa3s Ha Beeria y®é npH3HAHHEMM. 2) JT0 JHouylleHie BB cyu-
HOCTH oLpoOBepraers reopito Lapamura: phis 2T0 CFUHCTBERHOE
O0MeHe, «3aKOHAMD HAJ0 MOBHHOBAIECH> , MOMKETH OHTH BHY-
IIEH0 CRIQI, 9YTO e OCTAHETCS TOUA3 OTb DHpIARHroBCKAro
«Anerkennung ? A sbgp bapimars caMms jonycraers, wro mpu-
3HaHle MOmeTh OHTh W BHHYRICHHHMP H jame O6e3CO3HATE.b-
HENME. °) BuBy®jernoe mpusnamie BB CBA3H CH OTOBODKOH bup-
JHHTA, YTO JOCTATOYHO IMPH3HATH JAUIF O0KO YKa3aHHOE IOX0e-
Hie, 9ro0u BCB HOpMH npaBa OHAM NPASHAHH, BeJeTh Kb OTPH-
HaHil caMoit teopiw Bupamura; OescosHamenshoe ofce NPusHamie
ects gBHOe contradictio in adjecto.*) Hakomems, mommuo Bebxs
NpPOYHXs Cco00pamenil, <upusnasie» Bupranra AuubMs He OTIE-
yaercd OTH <HapogHaro yObmAeHis> mcTopmueckell WEKOANM, MpO-
TUBS KOTOparo Bapimart Taks Bo3CTaeTs.

CosmaBas BCIO HeygaumocTh CBOell Teopim mpmsHamia, Bup-
XuHErs BO Bropoms ToMB <Kritik der Juristichen Grundbegriffe»
u 85 <Juristische Prinzipienlehre» orrasaxca ors nepBomayars-

) 0. c., I, 8. 135: ynur ein Zuwiderhandeln, Zuwiderbehaupten gegen
gleichzeitig dennoch anerkannte Normen....* T.e.3rbes y Bupsunara saxn OH
OpOrAANHBAETh MieA 60pbOH 3a 1PABO.

%) 0. ¢, 1, 8.8, 135136, 138.

3) 0. ec, I, S. 82: Auch die unfreiwillige Anerkennung ist noch Aner-
kennung und zwar umfasst dieselbe nicht nur die abgenéthigte, erzwungene,
sondern auch die unbewusste, unwillkirliche Aperkennung®.

4 9to samkyeno maup. Aguiléra, L’idée du droit en Allemagne, p. 306.
Bo 2wt towb ,Krittk® Bepauars, oueBHIHO CO3HABAA 9T0, TFOBODHTH, YTO
»unbewusst® eerb ciaGaa creinenb ,des Bewussiseins®, ,Kritik¢, I, S. 359.
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HATO B3TAAJA W 3agBENG, 4T0 <Anerkennung» OHB NPHAAMAETH
BB TOMB CMHCIB, KAKE 3T0 IOHMMBETCH BB GIOBaxs <Anerken-
nung der Wahrheit> !), 1. e. no-pycckn »% cmsicab yceoenis.
Yrpepitienie, uT0 IOCTATOVHO MPHBHAHIA OHOrO MOJOMeHid, «3a-
KOHAMB HaK0 IOBEHOBATHCH» , Y4TOOH Bch HODME okasaxach 1EMB
CAMHMT NDBESHAHHHME, DEpamers 3ybes Toakyers kaws Jaornue-
CKY10 HeOOXOIEMOCTb IPH3HATE BHBOJH, pPash IOCHAKE Npu-
3HARH. %) 910 <ycBOEHie» MOMers GHTH ® Ge3CO3HATENBHOC B
name BHEyEZeHHOe. ®)—Ho pbis TaxEMm ofpasoMb, ecam upn-
HATH, Kaxb OHIO TOBODEHO HaMu BHIMe mpd pasbopt mepsaro
roma <Kritik» , 910 ZOCTATOYHO YCBOMTH OFEHO IPABONMOJOKCHIE,
u106H # Bck OCTaNBHES OKA3aIACL YCBOGHHMMH, H €CIH IPA-
HATE TuTHpoBaHHOe MAbHie Bmpamura, wro ycsoewie sroro ogHoro
moJoweHis MOmeTh Bocnocabrorats Bcxbicrsie npHEymIenia—
TO OKaJEETCH, 9T0 Teopis DbBEpimAra mMpa3EAETs CHIY HPABOME.
A BB3p caM® DupIBHTE Takp rOpPAY0 LPOTHBB DTOTO BOZPAKACTH
B ODHHEY#xJeHie He CUATAETH AAME CYULECTBEHHHMT 3HIEMEHTOMT
upasa. —Ilomrmo sroro mnpormsopbuia, bmpamars umazaers BB
Zpyria noxo6awsa. Hanpmwbps, s «Prinzipieniehre> , npuiavas
<Anerkennung> cuucis <yCcBOeHidr, OHb BB 0JHOMT MbBerh ro-
BODHTH, 9TO HOpPMa NpaBa FBIFETCA COZEP:EARiEMT NMpaBooOA3aH-
HOCTH JJIS FAHHATO HHZABELYYMAa, OOCKOABKY OHB e¢ UPH3HAXD
axroMs cBoeit Boam.?!) A pasbe, kawxt MR BAzbam, 0HB 3T0
0TBEprais. °)

1) Kritik der Juristischen Grundbegriife, II, 8. 257-359; Juristische
Prinzipienlehre, 8. 42.

?) Kritik, II, S. 359: ,Wer die Primissen anerkennt, anerkennt auch
die Consequenzen®. Bm Prinzipienlehre oBm nasmBaers 910 pindirecte Aner-
kennung, S. 46, 112.

3) Prinzipienlehre, 8. 47; 45—46: ,....Auch diejenige Normen-Aner-
kennung, die . . . . . . . . mit Gewalt abgerungen ist, muss als wahre
Rechtsanerkennung crachtet werden®.

%) Prinzipienlehre, S. 171: ,Eine Rechtsnorm erscheint dem Rechtsge-
nossen als Inhalt seiner Rechtspilicht, sofern er diese Norm ... .. als vou
seinem eigenen Wille anerkannte weiss®,

5} Cx. Bume, crp. 144, npumby, 1) 10
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Hacroxsxo Teopis «Anerkennung> Dmpimmra reMua  He-
yAoBIeTBopuTeAbHa, ro manpumbBps Berxeps BB craThB, 10CBi-
menHofi pasfopy mepmaro toma <Kritik», mpEsEaB® BTy TE0pin
1paBuapHOM, TEME He MemBe TOTYACH ®e, MOBEIAMOMY 0€3C03HA-
TEIbHO, BHAOMSMEHEIG €& 10 Hey3HaBaeMOCTH. KcTh, TOBOPHTSH
0B, JBa POfa TPaBa—IPaBO OXpaHeHHOe (HALD. YaCTHOE IPaBo)
M mpaBo HeoXpaHeHHoe (HampEMBpE MemIyHADOZHOE); IEPBOE
OCHOBHBAETCH Ha 0€3BO3BPATHOMB IPH3HAHIA ero, BTOpOe Ha
JaxyasraTeBroMs (irrevocable und revocable Anerkennung);
Ge3Bo3BpaTHOE NpHSHAHie OHD HasmsaeTs mogiwneniews (Unter-
werfung). !). Ho »Bir mogumeenie Mosers OCHOBHBATHCA, KAKD
CKA33H0, HCKANTATEIsRO Ha curb. Uro &e cramercs €% upu-
3HaHieMT?

Crbayomifi nEcaTers ¥3H YHCAA COCTABIAOIEXD KAKh O
HePexofHyo TDYIINY MEeEIY CropOHHMEAME HCTODHYECKOH NIKOJILI
g nocxbposarensmu lepmara—ABrycrts To v, Ipaso ons
HasuBaers obued Boxelt, BHpamawowedica Be parb mexbuiil. %
Ho Boas sra HampaBieHa Kb OXxpamb mHTepeCOBE: He IIOCAyIIa-
Hie camo mo ce6b Tpefyerca mpaBoME, eMy Koporm mocabicisis
moc.IymaHia BH HHTepecax® obmecrBa. %) Cxogsceh cs lepmuroms
BB DTOMTB B3IAXE HA WATEPECs KAKE H2 OCHOBY IupaBa, ToHB
KODEHARMS 00DA3OME DACXOZATCA Cb HEMB 1[I0 BONPOCY O 3Ha-
UeHIE MOMeRTa HpPUHYyELeHid (BB mogpobmocrm My 3ybch He BXO-
KEMB, TAKD KaKh DTHMDL BOUPOCOMs MR Oyiems numbrp cuyvai
CePBe3N0 BAHATHCA BH TpeTheHl vacrn naweil wuurd). <1Bip s
upasbr BB 310 Bpema Omia yme msgasa, Ho ToHb BO MHOrEXDB
OTHOIIEHIAXL HE coraamaerci ¢b lepEHIOMB ¥ BB HACTHOCTH
aMeHHo B Bompochk o sHavenim upmmywmpenia. ) Bo sroms me
cusiexb, TPOTHBE MPASHAHIA NPHEYRIEHIL CYUIECTBEHHWMD die-

1) Bekker, Ueber den Rechtsbegriff, Zeitschr. . vergl. R.-Wiss,, 1 Bd.
(1878), 8.8. 116, 111, 113.

?) A. Thoo, Rechtsnorm und subjectives Recht, 1878, S.S. 1, 3.

3) 0. ¢, 8.8. 3, 4

9 0. ¢, 8.8. 5--7; 19,
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MEHTOMT mpaBa, TORD eme Pass BHCKA3HBaeTCA BE OfHON cTarhh,
aanevaTagEof BB 1880 roxy.') Bpymc B Takme gonmeds GHTH
orneceHd X% 9ro¥ rpynmk. Om® pacxoamres ¢b Iepmnroms, mo-
TOMy 9TO COBEDUIIEHHO OTDPUNAETE: YTHAATAPHRE NPEHHENENE B
1paBh; mpaBo HEYero o6maro He EMEeTH ¢ BOIPOCOMSH O Giaro-
cocrogrin xioge#t. ?) Ho BB To e BpemMz OBB JXalexo He cora-
CeHs ® ¢ TouKo# 3pkmis mcropmuecko# mroaw. Ilpaso, ropopats
OH'’B, HeJAb3d BHBOJHTH H35 HaporHAro yokmaenia. *) 3aBoeBareas n
Jy3ypUaToph MOLYTH CO03XaTh HpPaBO —BO Iib &e TyT®s HapogHOe
yokmaenie? 910 omumGounoe MabHie 0 MPOUCXOKIEHiW mpaBa U3
HapoxRaro yGbmpenia, npoxoamaers BpyHCSH, Bejers Kb J0RHOMY
3akII0uer 0, 6yATO 3aKOHTS eCTh CpexcTBo mo3naHia npaka(Erkennt-
nissmittel), a me mcroummrs ero.*) A jarke bpymer rosopmrs,
BMaJad COBEPUWIERHO BB TOHH HCIOPEIECKON MIEOAH, 9YTO IIPaBoO
BOBHHKAETH HENPOU3BOILHO, IO BHyTpeHHEH HEOOXOZHMOCTH, M3
H2Ri0HANLHATO IPABOBATO TyBCTBA, YT0 MPOLECCh €r0 00Pa3OBaHis
ecTh HamBHOe BpAMbHeHie HODMD CAJOI HANIOHAJABHATO IPABO-
Baro cosmagia. ®) 3 xyapis XéIrjeps Bb yyeOurkh HaH-
JeKTS TOBODHTH, UYT) TPABO BOSHHKAETD JBOAKHMDE NyTEMD:
A3b ABATCAPHOCIM ¥ B3aEMOOTHOWEHIH OTABIBHHXB JHNBH—BTO
Oyuers upaBoofpasoBaHic ODHErHHAIRHOE (06HYHOE HPABO); MAR
1paBoodpasoBaiie ABAgeTCE NPOR3BOLHHMS —uepe3d Abareis-
HOCTh OCOGHXB OPraHOBh (3aKOHB). BB MPOTABOMNOMOKHOCTH NMpo-
H3BOJHOMY —ODHCEHAIBHOE [IPaBOOODPA30BAHie sBALETCA HENIPOR:3-
BOABHHIME; XE&{bAeDE OTPHIALTSL 3HAUeHie uepBHUHOE crbakm m
nepBrIBaro cyiebuaro pbuenia Bw xbib npaBooOpasosasis; oRD

1) A, Thon, Der Rechtsbegriff, Zeitschr.{. priv. u. 6ff, Recht, 7-erBd.
(1880), 5.8. 242248

2) C. G Bruns, Das heutige Romische Recht, b Encyclopaedic Hol-
tzendorf’a, 1890, S. 434: ,Das Recht ist an sich unabhiingig von der &Gifentlichen
Wohlfart und fiir die Anwendung des bestehenden Rechis hat man sogar den
Satz aufgestellt: ,liat justitia, pereat mundus!®

3 0. c, S. 435.

4 0. ¢., 8. 436.

5) 0. ¢, S.5. 437, 438. o
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roBopmTh, uTo BeAEam cibaka u Beakoe cyieGmoe phmenie me
MOTYTH OCHOBHBATHCA HH A3 YeMb WHOME, Kakh HA CYNIECTBYIO-
uExs y&é nopmaxs. ') Ho M vrors Bompocs Oyaems IOfpoGHO
pascumarpusars A yoBrEMcs, ¥ro 510 me Taks. l'osopd 00b 00HY-
soMb npaBh, NpusHaBad €ro BOSHHKHOBEHIE 33 HEIPOMSBOABHOE,
Xeapeps OXHAKO OTPHIAETH BCHKOE BHAYCHIC HAPONHATO TPABO-
paro yobwaenin (opinio necessitatis), xaxs wcroummxa o0sza-
TeIbHOCTH O00HYHArO HpaBa. OO0g3arelbHOCT O0OKHYHAIO [PABA
ectb cxbacrsie wpumbHeRis ero HOPMB; JIOKH HAYMHAIOTE YyB-
CTBOBATH HEOOXO{UMOCTH NpUMBHEHIs JAHHHXS HODMD CEHH-
CTBeHHO MOTOMY, 9r0 OHE mpEMBHIIOTCE NOCTOAHHO BH HTOMb
Qakrk u JemATs cnenmpuyecki#f Xxapaxreph OCGHIHATO IIPaBa;
rTakoe co3Hamie HeoOXopuMoOCTH nNPAMEHATH [AAHYI0 HOPMY BB
cuiy caMaro (akTa IpejmecTBylomaro npambHeRiz—Maxo IO
MANy lpeBpauiaercd BB IpaBoBoe cosmamie.®) Cabpywomii nm-
careas arofi rpynnel, Peparuuanxs PerearscGepreps,
TOBODHTH, YTO LPABO €CTH HPOXYKTEH uexoBBueckaro inyxa; me
ayxa orxbasEEX® JHiojelt, a jyxa wbiaro obmecrsa; u He JyXa
obmecrsa BCEX® aojfelt, a AyXa orrBIBHHXE (GOJBIIEX COK30BD,
ga xoropue pmbamrcs uerosbuecrso. IlpaBo Bosmmkaers Beabi-
cTBie NpHEYIaro JOKEMH CTDeMIeHis Kb IOpAXky BB o0me-
®UTIH, & CAMOE COEEepRAHie HOPMSE, PErYAUPYIOWEAXTL BTOTH WO-
pagows, ompepbagerca uETepecamu oCmecTBa. ) PerexncGepreps
Kakh OH upmGrmmaerca Kb Bosspbuiams Iepumra, rosops, wro
XOTA CYNIECTBYIOTh IIPaBa HEOCYMECTBHMHSA NPRHYEACHIEMS, HA~
npaMBps HODMH HpaBa MEKIYHADOZHATO, HO uTO TBMB He Me-
‘'mhe nmpEHymjenie ecTh CymecTBeHHHE DIEMERTH IPaBa, UTO BCA-

1) Eduard Holder, Pandekten, 1891, S. 27, 28.

2) 0. e., 5. 30. Oro Bo3sphHie coOBEPHIEHHO NPABUILHO—EAKT MH
yeRpEMs BHocxbacTBiA. Bt stoMb cMeicah Xémngmeps rosopurs Bl ,Ueber die
Natur des Rechts®, 1891, uro oOman Boin oupegbiserca Bozeli orrBILHHXE
aauHOCYed, S. 9.

%) Regelsberger, Pandekten, 1893; 8 Systematisches Handbuch der Deutschen
Rechtswissenschaft, Binding'a, S, 59.
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KO€ TPABO CTPEMETCH Kb NPHHYAATEALHOCTH, 9TO HEOCYIIECTBH-
MHS OPHHYZETeILHHMD HODATKOMB IPABA CyTh IpPaBi HECOBep-
menand. ') Bb yvenin 005 OOHUYHOMT mpasB OH® NPHHEMAETH
TEOPil0 HCTOPHYECKOH MIKOAN, yKASHBAA HA MpaBoBoe y(himaenie
¥ (axTaveckoe npuMBHeHie HOPME, KAKD HA YCAOBiA BOSHHKHOBEHiA
O0HYHEAT0 TpaBa. ?) A 10 0THOIIERII0 KB 33KOHY HANPOTABS OTPHE-
maeTs BCAKOe 3HAYEHie Hapogmaro yOBmmeHia, Taxs kakh 3ako-
HOAATENh M0 MHOTMME BOMPOCAMB 9aCTO0 HE MOrH OH HaliTE Ha-
pornaro yObEpenii, KoTOpoe OHB eI OH B3ETH BB KagecTsh
COTEPRAHLA Jid W3EABAEMAro 3aKoHa. %)

Ks mepexozmo#t rpynob raxme JoamenT OHTb OTHECEHD
I'eoprs ®pesnexs. Rawra ®pernmera mocpauena uscab-
ZOBaHI 0 TOMB, YTO Takoe IO10RETCIbHOe mpaBo. Haummaercs
910 mscxbroBamie ¢b oOHYEAr0 mpaBa. BE kauzecTsh MpuE3HAKOBS
00HYHATO NPaBa, TOBOPHTH OH'G, YKASHBAWTCA cabxywuiie:

ITpasoas mopma (Rechtssatz);

IIpasoBoe yObBmnemie (opinio necessitatis);

Orcyrerie ommbru (Abwesenheit von Irrthum);

Pags ghiterpifi wienons obmectsa (Uebung der Gemein-
schaftsgenossen);

Egmroo6pasie u nupogosmureabaocTs 3Txs 1bcreill (Gleich-
formigkeit und Dauer der Uebungshandlungen);

Pasymnoe copepmanie (Rationabilitit);

Comspoxenie saronogaresd (Genehmigung des Gesetzge-
bers). #)

Ho, rosopurs ®penners, Bk aTH IpHE3RAKA HECYIIECTBEHHH,
kpoub Qakra raimusocrn mapherEuxs biiersift (Uebung). %)

1) 0. ¢, S. 68.

2 0. ¢, 8. 94.

3 0. c., S. 8.

1) G. Frenzel, Recht und Rechissitze, 1892, &, 11.

3) Jo cuxs Ropb ciroso ,Uebung® s uepenomﬁn. EaKksb ,panTHYECKOE MPH-
whHenie mopMEY, Kax® Beh DucaTeln 310 MOHMMAOTH, HO PpeHnciL yreepam-
Jaerh, 9T0 HOPMH He ABIANTCA CYLIECTREHBHIMDL NpRsBaxoM» mpasa (), no-
ueMy A18 uBA0Eenia ero Boasphuifi a zoaimens GEIAT WpHEATH XPyrofi HepeBOXs.
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HaigumoCTh HOPMB He NPHHALISEHT: Kb YHCIY CYme-
CTBeHHHXF UPH3HAKOBH mpasa. ') Ilomomenis, upapmia, HOPMH
(Satze, Regeln, Normen) cyrs coueramis npexcTaBieHilt X Kaks
TaxoBsd JBHECTBATEILHO CYN[ECTBYIOTH TOJABEO BB IPENCTABIAN-
me#t gymb. Bp aprepisxs Beb jaymE vexopBueckoff —mpamaa
He cymecTBYlOTs. ?) B aymb weropbueckodt, BB CBOI ouepens,
IPABAXS CYOECTBYIOTH Ee KaKbp UyBCTBA, IIOTOMY 4TO BB UyB-
crBaxp HETH mpegcraBiemilt a cabyoBarerbHO B cOYeTaHiit mpes-
crapredii; Memry TEMB UpaABHIA CyTh HMEHHO cOYeTAHIA
upefcrasaenidt. *) Mu smaews, npogoamaers Ppenmexs, 9TO
ACYepIHBamee 3HaHie HODME IpaBa BF Hacrodulee BpeMd
ABIS€TCH IAUIb JOCTOSHieMS KJIACCa HODPACTOBE, fa B TH, BIpO-
gems, efpa Jm mMBoOTE ThiiCIBUTEIsHO ECYepHEBAIONIee 3HAHIE
HOPMD TPaBa, TaKb KaKs yUeHas DaspaGoTEa IpaBa eme Ipo-
ROAmAeTCE W CIBIOBATENFHO HE Bee eme Hamb m3BberHo. {) 3ma-
YATE—MPABO H COBOKYHHOCTH WPABOBHXG HODME He TOMWAe-
CTBEHHHE, T. €. HOPMH HE CyTh HeoGXomMMuI NDUBHAKS Wpasa. °)

3xbcp ME Cpasy RONEHK 3adBHTH O MOIHOH HEBOBMOKHOCTH
upucoefmaATecd Kb MEbHIO ®pemnmers. OcmoBomomomenie ero,
9T0 IPABHEIA CYIECTBYITH JuImb BB Iyimrk weroBbka Eaxt coue-
TaHif npejcTaBIeHif, BHCEA3aHO HMMTL IOJOCIOBHO H He BHAED-
mupaers kpurEkd. IIpaBo ects o6mecTBeHHNHE NODALOKD, T. €.
uspbcraoe eqmmooGpasie BE pbsrersHOCTH J0fel, XapaKrepHsye-
Moe onpexb.IeHHEME UDE3HAKAMH. OTOTH UODIEOKH YCTAHABIE-
BAETCH HIH CAME €000I0 HIM Cco3faercs HaMBpesHO, NPAMEME
TpejIHCAHIAME MOCTYnaTs m3BBCTHHME o0pasoMs. BB mepBoM®
cayya’h mu mmbens 1510 ¢b OGHUYRKIMT NPABOME, BO BTOPOME—CB
saxouofarenscTBoMb. Mayuaa o0munoe npaBo, kaks 00uiecTBeHHEN

H0.c
3 0. e
33 0. ¢, 8.
# 0. ¢
5 0. e, S.8.

., 8. b: ,die Rechtssitze nicht zum Wesen des Rechts gehioren®.
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uopanokh, MH 3amBuaemt Bb Hemw u3BBCTHOE exmmOOGpasie m
910 moimbucHHOE BaMW eimHOOOpA3ie MEH BHPAKAEMT HOPMAMHA.
CabrosatexsBo MH BB HpaBh CKa3aTh, YTO HOPMH ABASIOTCH
CYUIECTBEHHEIMD HPHE3HAKOMB OOHYHATO IpaBa, HOTOMY 4TO ORB
CyTh HHUTO MHOE Xakb Bupamenie m3pbcrmaro egmmoo0pasis,
npucymaro gsxefiems o6nyaaro mnpasa. Komeumo mul He GyreMs
YTBEP&EIATE, 9T0 HOPMA IPaBa BCErKa HPHCYTCTBYETH Bh CO3HAHIM
mojel, ee MPEMBHAOUEXG, HO MK YTBEPEIACMD, UTO Bb 0GHIHO-
TPaBOBHXB pbfcTiaxs BopMm Bcerakm npuwbEmiorca. IIB-
Bens HanpEMBps 3Haers, Kaxs Hago WwhTh, ® ymmems ubTh,
B0 (uBioXOTHIECKie IIPOIECCH, NIPOHCXOJiMTie IPH STOME BT €ro
roprb ¥ C¢b TOYHOCTHIO IO KEIAHII0 UMD BH J000H MOMEHTH
BOCILDO3BOAEMEE, €My CAMOMY MOLYTH OHTH COBEDIICHHO HEem3-
sheran. Taxs ®e m gerosbks, nocTymaomif mo o6HIHOMY UpaBy,
upumbagers nspberamit mopazoxs abiicTBif ® nopaioxs  9TOTH
gaMn Qopuyinpyercd Bb BEXE HODME, XOTZ MOXET® OBITH CaM'L
npaMBagomi# ¥ HE BB COCTOSHIE BrOrO CIBAATE.

O6pamaichk ¥b 3aK0Hy, MK BHIWMB, 9T0 NIOCDELCTBOMT 3a-
KOHOJATEIBCTBA CO3paeTcd AI0AsME u3BBCrHmE mpaBoBoff mops-
JOKL IyTeMb mpepnucaniil ybiicrBoBaTh B onperBiennuxs oGero-
ATelscrBaxph #3BECTHRMB 00pa3oMb; CABEOBATEABHO BT BTOMD
ciyual Mu Gesp Bcaxaro commbmis JOARHE IIPH3HATE HOPME
CYUIECIBERHEIMD JIDESHAKOMD UPaBa, TAKb Kakh IPABOBOK 1ODH-
JOK® CAMHME CYIECTBOBAHIEME CBOBME O03aHB 3THMDL HOp-
MaMs. —Pash ke ME oTBepram yrsepaienie Ppenuers, GyirTo
HODMH, MPABUIL, CYLU[ECTBYIOTH THWG Bb nozfaomeil iymb ye-
sopbka, To m ero MAbHie—uTO UPABONMOIOKEHIE, HOPMA, HE €CTh
UpHsAEaKs OOLYHATO NpPABa—CaMO c000I0 1aJaers.

OTBepruyBs -8 KaKG MM BHIAMG BechMa HEYIAYHO - mej-
Biiit mpnsnaxe, Ppenuedn nepexorsTd Kb Apyrams. lpasosoe
yObsmaenie, kawh NpABHAKE OOHYHAro IpPaBa, OHB OTBEPracTh HA
TOME OCHOBAHIH, 970 O0HuEoe mpaBo npuMbuderca ue seaba-
crsie obcymAenia BB KamZOMD JAHHOMD cayyah, xhkn mago no-
CrymuTh, a 1m0 accoliiauim @peil, Opuvems ncuxnveckill npoueccs
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HC WAeTHs BRI IPOCTAr0 TyBCTBA W He NPWHHMMAETS, crbropa-
reasno, Popmy yobmpenis, opinio necessitatis.!)

1 ev sreus noxomeniems OPpenmend HeAb3d COTIACHTBCH,
HO EDHTHKY €r0 ME OTIOXAMB, Daif yxo0CTBa, N0 KDATHKH DpH-
spaxa «<Uebung-.

[Ipusraxs orcyrersis omu6kE BH OOHYHOME OpaBb, ropo-
purs Ppenmens, HE CyIMECTBeHD, TaKh KaKh BOIPOCH 00 OMROKE
ecrs BOMPOCH ¢ TpAMBHEHIH, a He 0 CymHOCTE mpasa. Tpeopa-
Hie padyMHOCTE coiepmadis Ppenmers Takme OTBEPraerd Ha
TOM'B OCHOBAHIH, 4TO 3a]294 ero H3cIBI0BaHIA — pascymienie 0 TOMD,
IT0 OOHYHOE IPABO ecmb, & HE O TOM'B, YEMT OHO 00IHCHO Obimb.
Comssozenie 3axomojaTeNs Takme HE MOEETH CUHTATHCH JIPHBHA-
KOME OCHYHATO IpaBa, TOTOMY Y70 HCTOPIA JKOKABHBAETH HAMB
BO3MORHOCTE BOBHHKHOBERif OOHUYHATO TpaBa U 0e3b COWBBOXE-
HifZ BaKoEopaTend. ?).

ITporess srEx® Bosspbuili Ppenmers MH He OyIeMb BO3-
pamars. MH ¢» HEMB COrIalmaeMcs, XOTH—KAaKP B0 BHIHO OY-
Iers HH#e— IO HEePBHMS IBYyMH NyHKTAME ¥ He Bexbicreie TBXB
coo0paxenilf, KOTOPHS BHCKa3HBaeTs PpeHmers.

Taxmmt 06pasoms, HPOJOJEAETH OHB, HAMH OTBEDFHYTH
Bch DPH3HAKH, KOTODHMHA OETAIOTCA XapDAKTeDH30BaTh OOHYHOE
mpaBo, EpoMb mnpwsAaka waxmunocrs WBBCTHHXB IBHcTBiH
(Uebung); 3) roapro <Uebung» apiseTcs HeoGXOLEMHME ﬁpusna—

1 0. c., 8. 19.

3 0. e, 8.8, 20—21.

3} 3xbch A He Mory He yEasaTh elle HA OLHY JAOTHUECEYH YJIOBRY, KO-
Topyo dpernerr nbaserh AAd NOKA3ATEABCTBA, YTO HODM& HE eCTh NPH3HAER
NpaBa; OHB yuorpeGifers cioBo ,Uebung® Geds ponoineHis (ecan ppyrie asro-
PN yOOTPeGAANTD 9TO CIOBO Tamike, TO HONOIHEHiE ,HOPMEH® Y RHXE BCErla
noxpazynbBaercs); M0 PyCeBH MH HE MOEeMT CKa3aTh SYIpaxEHeHie, ymorpeb-
aenie, mpnubHenie* Gesw xomosmenia, a no wbvemgu 910 MomHo. Ho Takoe
cI0BOyUoTpeOIeHie 1aeTH MOBOXG BT HegopasywbBmim. Kcim 6m M sagaamch
BONIPOCOMD—, IpHMEAERICY %£202—T0 KOXREH OHan OH OTBETATH LHODMB® HIH
=CIHAO0Gpa3aare mopaxka rbiicrsii® u cpasy Bugbun OH, uTo MPH3EAK'S HOPME
BL 00M9doND npash OTBepraTh Hexp3A. A pashL MOXHO NOTOGHAr0 Bompoca
A36hmare, TO MOEHO, Npn meaamin, rhrath Rerhuoe saspaenie, 6yxro 0GHYECE
Ipuso 3arapuaerca Bb 4Uebung®, He ymomumas o cosepzarin sroro ,Uebung®.
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xoMT ofngnaro mpaBa, a Bch ocrassasie—BBTH, BB TOMB uncrb
u npasosoe y6bmpenie. Ilpm mambBpeanuxs ybiicreiaxs (bei dem
spontanen Handeln), rosopuTs ®perness, coepmalorca rspher-
HHE TPOUmecCH Bh OGIACTH UyBCTB3 H MEICIH, HBISETCH Mpef-
crapiedie 0065 m3BBCTHHXB 06CTOATENLCTBAX'S BO BEBIIHEME MipE,
BH3HBalOmee BB HACH cy®ieHie ¥ coorsbrerBylomee xbiicrsie.
Ho upm gbarersHoctd BH caiy o6muad (bei dem gewohnheits-
massigen Handeln) wuciaTelrssH#l npomeccs oTmagaeTs 4 Ha
ero MBCT0 CTAHOBATCE LPOCTaA ACCOMIaNia MpeiCcTaBAeHil, Tak®
ur0 E3BBCTHOE COOHTie HeMeJIeHHO H HeNOCPeICTBEHHO BH3K-
BaeTs BB Hach omperbrennyio peakuio. Ilpomeccm Bw oGiacrm
UyBCTBA MOTYTH® UpH BTOMB HaOJIJaThCd, HO MOTYTH H OTCYyT-
CTBOBaTh; HANDEMBPH OHM HECOMHBHHO OTCYTCTBYIOTH BH 00H-
ua} norasats B m3BhcrHReE JHE onperbiednms kymaghd. Ciab-
AOBATEIBHO JAKe UYBCIBO He SBIGETCH NPHSHAKOMSB, CYLIECTBEH-
HHMT JId IOOHATIH 00HIHAro npana. ') 3maudrs— o6mval # 00NY-
HOe mpaBo Memapy cobolo m@ybMt He oramuaorcs.?) Bib aroms
orHomenin Pperuers nocxbposaressaBe Axmkeca m llaTTesn-
MaHa, KOTODHe OTBepral0Th NPHSHAKE [IPaBOBAr0 y6bmienia sa
OGHYHNME IDPaBOMB, HO OTPHIATH DASHHNY MekAy OOHIAeMT H
OGHYEHMD TPABOMS H COBEPOIEHHO OTOXLCCTBAAT, BXD He Pb-
matored.-—~ Ho 370 mocxbroBaterpHoe 10 KOHIOA mpOBefeHie IaAHBOiH
gren apisercd y Ppennmers Ha HamD B3rAGjs HAYEMT BHHMB,
raxb reductio ad absurdum ero co6crReEHOl Teopim. Pasmmny
Mem)y O0nvY2eMb H OOHYHKMGE NPABOME OTPHELAT HEBO3MOEHO.
Bo mepsmix®, ecad MH BIyMaeMcd BB HCHXHYECKie MPONECCH,
compoBomgaouie npnybEenie 00HYaS m 0oOHUHATO WpaBa, MH
ysunens mecommbruyio pasmmmy. OOHdYal, M MOEeMB corTa-
carica ¢p Ppenmerenms, mpambrdercd HHOTIa MO (e3co3HATE.Nb-
HO#t accomiamim; HO oOmumoe mpaBo mpEMbBHieTca HempembERO

1) 0. ¢, S.5. 12—-13-14.
2 0. ¢., S. 13 4....es bleibt nichts uebrig,als das Handeln bei der

gewohuheitsrechtlichen Uebung dem gewohnheitsmissigen Handeln gleich zu
stellen®.

Bubaunoteka "PyHusepc"



-— 154 —

CH COSHAHieMB, UTO TAKh HOCTYNaTh Heo0XOZAMO, IIOTOMY YTO
HHAYE NMOCTYNHTs GyXeTh HecHPaBELIHBO, HEXOPOIIO; DTO CO3HA-
Hie MOmeTs OHTH CMYTHO, HeounperblieHB0, TaKb CKasalb He
zmdPepernuposano, HO 0HO ecTh HecoMubEEO. Bo BropHXS, no-
crbrcTBid, KOTOPHA BEeders 3Sa C0600 HEHCHOIHeHie HOPMB
OGHYHATO MPaBa B IPOCTHXH OGHYAEBH, COBEPUIEHHO PABIHYHEL
BecoGrojenie o0myas MomEerTs BH3BATH TOAbKO HBEKOTOpOE IOpEH-
Koe uyBcTBO BB Aaymb uweropbka, mopoi pame HeoOBACHAMOE JiId
Hero caMoro, aa passb eme comarbmie mim caprasusn cochrei;
2, HEWCIOIHeHie AOPMH 00HYHATO IPaBa MOKETH MOBIEYs HHOM
pas® BeckMa cephesurd UmocaABicTBid m GHTL Jake MOBOXOMT Kb
cyre6rony mponeccy. Hawomems, camoe pascy:xnemie Ppenumers
0 TOME, 9T0 WpPaBoBoe y(BEgemie He ecTb CyimECTBEHHHH NpEH-
3HAKD OOHYHArO IpaBa, He OOCTABAEHO YIOBAETBOPUTCIHHEIME
JOKa3aTeIbCTBAMHE; OB OTDAHHIMBAETCH TOIOCAOBHHME YTBEDHLE-
HieMB, 9T0 npmmbHerie HopMb OOHYHATO DpaBa COBEpHIAETCA
mo acconiamiu wie#, a saTbus 5TO TOAOCIOBHOE YTBEpAIeHie
QurypEpyeTs y HEro yie BB KauecTBB I0Ka3aTeIbCTBR.
ITepexoga ¥ Bompocy o 3akomngareascrsb, PpeHmens ropo-
PHTB, 9T0 IPaBO co3jaBaeMoe 3axoHamm (Gesetzesrecht) Trawme He
nnBeTs cBOMME CylleCTBeHHHMT NMpu3HAKOMS HoHATie HOpMSE. [[pa-
BO OCHOBAHHOE H3 32KOHAXEH €CTH- -IPEBRYKA MOBRHOBATHCH BAKO0-
gy. ') Hopmu npasa caymars 314 06pasoBaHil OPaBOBHXT IPHBH-
YEKD; *)ecau CO3NACTCH HOBHM MPaBOBOH MOPALOKE HOBEIMA 3aKO0HA-
MH, T0 HOBHE 3AKOHH HCHOJHAIOTCH BH CAAY y&e CYWecTByloliel
TNPABHYKE NOBAHOBATECA 3aKOHAME BooGule, %)-—DTo yTBepaIeHie
®penners mokomres HA THXB Re OCHOBARIAXEG, KAKH €r0 Teopid
OOHYEAr0 TPaBa,— ¥ crBIOBATEIBHO HE HYMAAETCH B 0COG0MB OTpO-
Bepxenin. Ho momumo sroro Pperiess caMyio 3Ty IPEBHYLKY TOBAHO-
Bedin onpexbaders segocrarosno rouno. OXAHS Pass OWE FOBOPETD

0. c, S 28
H 0. ¢, S.8. 77, 36, 37.

3 0. e., 8. 29: ,Die neue Ordnung wurde dann zundchst Kraft der
alten Gehorsamsgewohnheit befolgt*; rome 8.5, 81, 35—36.
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0 MPWBHYKB NMOBMHOBEHi# 3akOHy. T. €. TAHHEMB HOPMAaMD;') 4
Ipyro#t pas® TOBODHTH O UDHBHUKE 1I0BHHOBATHCA 3aKOHAMB
pooGie. ?) OfEAaKO, ecId M TONyCTEME II€pBOE NpERNoiomeHie,
TO NpEXeMB Kb HerBmoMy BHBOXLY, (YATO SAKOHTE CO3LAETH IPABO
e ¢b MOMEHTa HBRaHid, & ¢b TO'O BPEMEHH, Kakb oGpasyerca
NPEBHYKA IOBAHOBaThCH emy. KCIE ®e MH IpEMeME BTOpOE
Operroro®enie, T0 TOTIa MPaBO OKAKETCA JRIIEHHHMS BCAKATO
cogepmaHia 7@ sta PpemnereBa <IPABHIKA ITOBEHOBATHCH 3AKO-
HaMB BooOmie» BB CYIMHOCTH HUYEME He OyJeTh OTIAYATHCH OTD
npapoBaro yO0kmzemia (opinio necessitatis), mpoTEB® EKeTOparo
OHB TaKh ParTyeTs. ?)

HecMorps ®a Ttakyno mnyragEny nomarii Ppenuers, ons
BCETAEN JOJHMeHd On OHTh OTHECEHD KB IPOTEBHHKAMB HCTODH-
gecKoll IMKOJH, TaKs KaKb OTPHIAETD: UpaBoBoe yOBEIeHie, aT0TH
KpaeyrolbHH# kameub Teopim ucropmueckoii mxoim. Ho Bw gpy-
[UXB OTHOINEHIAXH OHE MOBTOPHETH TAKiZ OmMHOGKE 3Tol mocaba-
Helf, 9T0 €ro HAKOMMB 00Da30Mb HEAb34 OTHECTH Kb CTODOHHH-
kamMb lepEBroscraro mampabxenia. Hanpaubps o nponeced upaso-
00pasoBaHis BooOWEe OHF [rOBOPHTE, PO HPaBO He ecrh rhao
pyxs ueropbuecKEX®, HO NMOKOMTCH HA 3arafovHOMT rhiicTsin
MPEPOLE HOJOOHO DPOCTY KHBHX'H OPraER3MOBB. ¢)

1 0. ¢., S. 28: ,....Gewohnheit dem Gesetz zu gehorchen®.

2 0. ¢., S.8. 29, 31, 35—36.

3) Bupaaurt, Bb Prinzipienlehre, p% obuimpromt npuwbyamin na etp.
38- 39, ofpamaerr BEuMaHie eme Ba TO 0(CIOATENLCTRO, YTO COFMACHO OlH-
canin, koropoe Ppennerr faern npasosoil upisrarh, ,Rechtsgewohnheit®, sTa
MpaBoBas NPHBHYES Huybwb He oramyaercs OTh dusiodormyeckaro pedaewca.

4 0. c., S. 74: ,Es ist ein Axiom der historischen Schule, dass das
Recht nicht menschliches Machwerk sei, sondern auf einer rithselhaften Thitig-
keit der Natur berube, gleichwie das Wachstum lebenden Organismen®.
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flocat , Kampf um’s Recht“ n ,Zweck im Recht“.

[IpOTHBHUKN WCTOPUIECKON KON W IocrbroBarenu lepuera.

O6ospbrie paza nmcareleit —IPOTHBHEKOBE HACTOPAYECKOH
IMKOJE, COUMHEBis KOTOpHXx® wmossmanch nocik 1877 roja, mMu
AayHeMs cb Jlprrexsmasa. O prEcTs llmrreasManmd
BB 3aMbYaTeIsHO COEEPEATEALHON, UBCTO RIACCHYECKOH, oObe-
uucrofi ypHAABHON cTaTsb HM31aTaerh CBOIO TeOpilo OGHYHATO
HpaBa H KPUTHKyerhs raaBabfimis rmeopiw IPYrax® yueHHX'S.
Xors oTa CTATHS HANMCAHA 10 YACTHOMY BONpOCY, OXHAKO JIA
pbmeria sToro uacrHaro Bompoca— o0 3HadeHim ommlkE BB Abab
oGpasoBamia ofmuynaro npasa—IluTTeasMapy Ipumioch moiBepr-
HYTh peBusim BcIo Teopilo o0mgEaro upasa wbameoms. Cyme-
CTBYeTH MHOMKECTBO Teopilt o0muHaro mpaBa; BCE WX® MORHO
CBECTH BB HBCKOABEO OCHOBHEXD rpynms. Camas crapat reopid-—
Teopia comsBoenia (Gestattungstheorie), xoTopas o6a3aTeIbHYI0
CBE1Yy OGHYHATO [PABA OCHOBHBAETH HA ABHOMD WIE MOJIYAJINBOMb
coriaciz rocyzapcrBeHnoO¥ BIACTH, ITOOH HODME OCHUHAr0 mpa-
Ba upmmbmsimcs. HKomewmo, rosopurs llarressmans, mies O
CHENIANbHOMB A EAKEOH HOPMEL OGHIHATO MPABA COEBBOJIEHIE—
ecTs Quknig, »TOro HEKOrfa He OwBaeTs. PaBENME 00Da3oMB
HBTE HE BT OopEOMT kojexch o0iaro BHpameHis coriacid 3aKo-
HojaTesd—uroOn pbiferBoBalo OOWUHOE mpaBo: OHAT TaKoH 3a-
KOHB BH KCTRHiaH0BCKOMS nparh, HO BBIs oHO Temeps He EMBeTH
CHIH 3akK0HR, TAB om0 gBiicrByeTH-- TaMb OHO ABicCTByers Kakb
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obwuAoe mpaBo. OnmpaTecs HA BOSMOKHOCTh INA 3aKORA OTMB-
HAETh Ablicrsic o0ngEAro mpaBa—I1d JZOKA3ATEIHCTBA Teopid co-
H3BO/IEHIT—TaKme HeIb3d: BBIs HAKTO He CTAHETH YTBEPAAATD,
9T0 OHB IPHYAHA CYILEeCTBOBAHIA cBOero cockja moToMy TOABKO,
Y10 OHB MOre OH proro cochkia yOmTh, ecrm G6m  3ax0Thas.})
Jpyrag reopis—sosesas. Ora Teopis yTBep®IaeTh, uTO 0OHIHOE
UPaBO CcO3faercd Bogel. Jro0 MOKHO NOHEMATE BB JIBOSKOMD
eMucxb. Ecan npeaars, 10 00RYHOE IPABO co3faercd Boadel oTibab-
HHXD J¥16, BCE DABHO MEHBINIHHCTBA H.IW GOJIBIIEHCTBA, TO TOTYACT
e ABIAETCA BOIPOCH— KAKEMD JEe 00pasoMBb Boxd OTABIBHHXD
JAHIE MOMETH cOBIaTh mpaBo gas Bebx®??) Keanm me nmpusmars
HCTOYHAKOMS IPaBa o0yl BOAK, TO BOJNEBAX Teopid BB STOMD
BEpb orompecTBageTca ©b Teopied mapopmaro yOBmzemia, a aTa
mocabguag, Kakb ME cefiyach yBWIEME, TOBODETH llmTearMans,
He BHjepxuBaers kpurTHed.®) Teopis napoxmaro yGbmpenis,
pacuajgaerca Ha HEckoasko Qparuiit. OfEn yuyeAHe M0JATAI0TH, 1TO
0043aTeAHOCTD OORYHATO IIPABR OCHOBHBAETCH HA MPABOBOME yOb&-~
ZeBin oTyBIbRKXE TAIS; HO B 315Ch, KAKD H BB BoAeBOfi Teopis, cpa-
3y BOBHEKAETS BOLPOCH—EAKEMB Ke 06PasoMs npaBoBoe yohmgenie
OTTHIBHHXT JANG MOKETH CTATh 0043aTCJBPHEMT Jif BCBXBM)
IIo sroMy rsaBmas Macca IOPHCTOBF HCTODHUYECKOE MEKOAH Io-
BOPATH O BceHapoiAOMT yObmgemin.’) Jra reopis BceEapoOxHATO
HpaBoBaro yobmjiemis omaTs TAKW pacUajaeTca HAa HECKOJBKO
pasmosrguocrei. Iloxs mapogmums y6bmieHieMT MOEHO NOHE-
Marh yObimenie Hapoga, ut0 jamHad npaMBrzeMas BB H3BBCT-
HOMF cxyuas HopMa—ecmb TIPaBOBAE HODMA; HIH HADONH MO-
meTs mmBrs yOlhmpenie, 4T JaEBad HODMA 00.40/cHa Gbimb, J0Adc-

) E. Zittelmann, Gewohnheitsrecht und Irrthum, Areh. far die civilistische
Praxis; 66 Bd. (1883), S.5. 363—364.

2) 0. e, S. 870.

% 0. ¢, S. 372.

Y 0. ¢., S.8. 374—375.

% 0. e, S. 375.
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na cmamp upaBoms.') Ecinm Mu BoseMems nocrbguee mubnie
(raxy nasmpaemad I[mrressmamons Gerechtigkeitstheorie), 6Gyz-
1o mapoxs mwmbers yOhimjemie, uro mspBcrEAZ HODMa 00AdCHA
xbHCTBOBAT EAKD HOPMa IpABA IOTOMY, 9T0 BTO OyIeTs Chpa-
BeJIMBO—TO TaKaro yobmiemis MH He HafiteM® [0 OTHOIIEHiO
rb whbiomy pagy wopms ofHTIHaro mpasa: pa3sl MOEHO OHTDH
YOBEACHERME BE Cnpasediugocmy DA3INIEHXT YHCIEHHRX'H Oli-
pexbienit Bp mopmaxs mpasa (Zahlbestimmungen), passb mo-
EETH Takoe yGbmienie Cyu[eCTBOBAaThH 110 OTHOWEHID ¥B (op-
MaME crbioxs B r. m.? 2) I game yreepmpaio, rosopurs llmr-
TeIbMAHDB, YTO BB HACTOANIee BpeMd OOGKYHOE IPABO COCTOHTDH
NOYTH HCKIIOYATEILHO W3H NMOZOGHHXTE HOopMb.}) A ecim pra ih-
JAr0 Pafa BOPME He TpelyeTcs IpaBoBaro yObmIeHid BD yEa-
3AHHOMT c¢MHCIB, T0 ® 514 OCTAIPHHXD raroe yOoh®jenie, camo
cobow pasywmberca, pmorxHO OHTH MPH3HAHO He UMBION{EME CYy-
uecTBeHHaro 3gpadenis.’) Ecim Mm mpuMems Bozspbrie BTOparo
pofa, eciE ME OyZeM® HapojHOe IpaBoBoe yOBmmeHie mMOHAMATH
xakp yObagenie Hapoja, YTo JaHRad HODMA ecmbs HODMA IipaBa,
HodYeMy O JOLXHA UpuMEHATRCA, TO B TOITA TeOpid HAPOZHATO
yOb&genis me BHACPREBACTE KPATHEH, TAKH KAKD ME JOKHL
OpeEge BCEr0 IOAHATH BEChbMa BamHHH NPAHNHIIAIbHEA BOIPOCT,
BO3MO#HO JH BOOOIIE CyliecTBoBamic ofmaro HapoyHaro yObm-
Jenia?®) Jlrs roro, YT00H JOIYCTHTE CYINECIBOBARIC 00ujaro yObm-
JeHi, HYRHO OH.IO0 JOIYCTHATh, KaKb 910 ¥ JBA20TH CropoHHN-
ku Casuubn 1 IyxTsl, cCyu[ecTBOBaHie KaKaro-TO KOLIEKTHBHALO
ncaxmyeckaro cymecrsa (ein psychisches Gesammtphinomen),
HY®HO OHIO 9TOTO cydBexra odufeHapoxmaro yobmienis mmocTa-

1) 0. ¢, 8. 379.

2} 0. ¢, 5. 416.

3 0. e, 8. 417.

4) 0. ¢, 8.8. 418, 445.

5) 0. ¢, 5. 419:...gibt es ueberhaupt eine,, allgemeine Rechtsueber-
zeuguog®?
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aapoBarh BB (Popub Rapoxmaro xyxa.!) Ho Mu storo jzomycrars
HHKAEL He MOReMD, ropopurd llmrreismams, xora 61 upm or-
pHIaHin 5TO# mieM HaMD NPANLIOCH 3aCIY:EATh YOPEKs BS
rpyOoys sMnmpEsME ¥ IL10CKOMTB Marepiaxmsmb. Yobmmenie mpo-
WCXOJUTH H3F IIPeJCTaBleHid; NPeICTABIEHieMD MU HA3HBAEMT
uspbCTHEE TCHXAYeckie mpoueccw, cosepinaioumjiecs By w3Bher-
HHXD BHIEBALYYMAXB®; UpefcraBieHis poobme uMBOTE peain-
HOCTh JIHMb IIOCTOIbKY, TOCKOJBKY OHH INONIEEATD HalAoleriiwo,
T. €. OHE COBEDPMAKTCHA .IHITh BH OTTBIGHHXB JOJAXH, OyIyun
CBEBARH ¢b EXD TBIecHolf oprammsamiell; m 4 He Goloch, mpo-
aoamaeTs I[ATTersMaHt, yIpexa Bb TPHBIAIBHOCTH, CTaBA BO-
npocs—rrhk TOTE MO3rE, KOTOPHH Mors OH CIymETH BMBerEIRN-
IeMb, HOCHTeleMTE oToro oduiaro yObmaemia??) Ho nexsss am
nonars oOuieHapogHoe yObwjeHie Kakp pacnpocrpaHeHHOE B
Haporh cpeim MHOTHX® ero 4.1eHoBB cooTBhTCTBYINOINEE NIpaBoBOC
yObmaenie, He cIyyaiiHO BO3HWEKaWINee, a OCHOBHBAIOIEecs HA
OOIMHOCTE NCHXHYECKAXE KadecTss janmaro mapona?®) Ho m aro
IpesnonoRenie, ropopars l[@rrensmans, He cmacaeTs Teopim
napognaro yO6bwzenia. Kro v6 orghisama amynoctr, KOTOPHXD
yObmaenie wu morum O mprsEarp sa yObmzemie oOmee? Beb?
Konewno wbrs, motomy 9ro ecrs mhame xiaccH A rpynoH JIANG,
HellpryacTusixs gbay cosgamia mopMs odmuBaro mpasa. Taks mo-
#erb OHTH NMCHHO TO.bKO 3amHTepecoBaHAus 1nna (die Bethei-
ligten)? Ho n 3Toro mein3s AONMyCTATb, KAKD CINIKOMB HEOI-
perbieasaro npeinoavmenia, cuaxmpaomaro Ha Quknio; Kro
9TH, OpHYACTHHA o0pasoBail o0WYEaro npasa, JHIa?—Mo-
ReTs OHTh GoaplimucTBo? Ho Komeumo ojfa HeoOXOAEMOCTH 006-
parathes kb ugel OoipuimEcTBa JoARHEA YOBIATH HACH BH  He-
UPATOZHOCTE TeOPid HapoIAaro yOBmICHIA: KAKD MH MOKeMD
vOBpares, naupanEps, 85 TOMB—CYHICCTBYeTh JH HCKOMOE H0ab-

1) 0. ¢., S8. 419, 375, 376.
% 0. ¢, 5.420.
3) 0. ¢., 8.8. 420, 421, 422
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mercTB0?!) OueBmiHO, 9T Teopis obme-HapogHaro yGhmpenit me
Momers OnMTh NPEHATA. Ecim 65 HaKOHeNH, HE CMOTPA HHE Ha
910, ME MPASHAJNE O BOSMORHOCT CYU[ECTBOBAHIS TAKAro 00-
le-HAPOHAT0 TIPaBOBaro yObwjemia, To W Torma OH BOBHHED
BONPOCh —HO 9TO J&€ IpeBpaulaerTh aTo HapogHoe yOhmpenie B
upaso? Bs cymuoctm mo moemy mubnio, rosopmrs IlmTrems-
Mans, mEuro. Mpbaie, Oyab ono ofuenapojnoe mibuie, Beerya
ocranerca TOIbK0 MEBHieMb, KoTopoe oGasaTeabHON cuan HMETH
ne momers.?) CahpoBarensno, smBOmmrs sawiouenie llarrens-
MaEb, ® B'b 9TOMEH COCTOArE ero cobcrsennoe Bos3pbmie, He-
TOUHEKS 00A3aTEIPHOCTH OOHYHArO MPABA JEEATH He BB OCLIEMD
HADOHOMS IPaBOBOMB yOb#kjeHim, a BB camMoM® (axrk mpoxou-
iETenrHaro upEMEEeHid faHEO¥ HODMH Bb KatectBl HODMBI
npara.’) EpuncTBenHo adimmb cuia (AKTOBL (O3ARETH 0013aTedb-
HOCTH OGHYHATO0 IpPaBa; BH CHIy NOCTOSHHATO NOBTODEHIid H3-
BBCTEY cBA3E MemAYy ABJEHIAME YeA0BBKH HAYHHAETEL CYHTATH
9Ty ¢BH3h He00X0JHMOH; BB 00IACTE NIPaBOOOPABOBAHIA TAKEMD
INyTeMb BOBHHKAETH IIPaBOBOE IyBCTBO, KOTOPOE, TOBODPHTH
IlaTTesbMaE®, i MPHSHAIO, HO BONPOCOMB O NPOECXOMRLEHIM
KOTOparo & He saEEManch.') Boolwe roBopa—o6mHYHEOE NPABO
OCHOBHBaeTca Ha aBTODHETeT moararo npambmeHid ero HODMB X
Ha OMHEJAHIW, YTO TaKO#l IODATOKs W BUpELb Oyaers INPOKOa-
MaTpey.®)

Broart npmcoepmnascs ws kpurEkb llgrrexsmana, ¥0To-
PYy® 0BG JaeTh DA3TAYHEMT TeODiAME OGHYHArO Mpasa, @ K0 A3BE-
CTHOW CTeNeHH COrIamafch Ch ero Bo33pBHIAME HA EIACCHYECEYIO
T€O0pilo HapogBEaro yObmjenis, MH He MOmeMT OZHAKO NPH3ZHATH

1) 0. ¢, S. 422,

%) 0, c., 5.5, 424—495.

% 0. ¢, 5. 445: ,...ein Rechtssatz entsteht dadureh, dass er lingere
Zeit hindurch da, wo er Anwendungzu finden hatte, auch thatsichlich als
Rechtssatz angewendet, geiibt worden ist.

1) 0. c., 5.5, 445, 446, 454, 464, 453.

5 0. ¢, 8. 459.
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ero cofCrseHHyi0 Teopilo TPOECXOWAEHid 00g3aTespHOR cAAR
00SIUHAr0 mpaBa —npaBuabHO0. OTBeprag Hapogsoe yGhmpemic
KaKh 5AEMEHTH OOHYHAIO IPABa, OH% OJHAKO OMSTH NPHEXOLHTE
¥b ero MPE3HaRil0 TOXE HasBaHIEMD NPABOBAro YyBCIBA, A3 Kb
TOMy-#€ YETOHZeTCS OTH m3crBioBamia Bompoca 0 cymecteB m
HPOUCXOMICHIE ITOr0 NMCHXHICCKATO HIEMEHTa BB OOHYHOME Npa-
Bb. [lpasga —kpmTEKyeMBe HMB aRTODH NPH3HAKTH HAPOZHOE
yObmuenie sa prius; Ho Bo mepBHX® He Bch:l) a BO BTOPHXS, Oy-
JeTs am fapojgHoe yOBmjemie prius mim posterius, sce paBHO
linrreipMans mpusHAAS er0 HeOGXONEMHMD H TEMB BHAXH Ch
coGoro BB upormeopbuie. Ma w Heabss He WPE3HATE UPABOBALO
yOobajenia (u1m Bce paBHO- UYBCTBA) 33 HEOOXOIMMHI 3JIeMEHTS
Bb IpaBh: OTBEPrHYBE ero. ME OTBEPTHEMD DaSHANY Mekly
NPOCTHME O0HYaeMb ¥ OOHYHEMD [pPaBOME, O YeMD ME y&e
unban ciysaii ropopmTe npa maaoxeHin Teopim Axukeca.’) Ha-
KoHeWs, Kaks MH Oysems mmbre ciyuadt yGbgmrsca Bh nocabu-
crein, llaTTeNPMaHs HeNDPABEABAO OTBEPIAETH MLICAD O TOMb,
qro TaKh HasHBaemoc o0uee Hapoidoe yobmpenie ccrp yoh-
Aenie orababHEXD angnocreil, UPUMBHAIOILAXD HOPMHE  HpaBa.
Hanporeps, nMendo taxs # caBayers MOHUMATL HAEI0 HapPOAHA-
ro yoBmgenisa—napogaoc yGbmicruie vb oOwmusoMs npash ecrs
yobuanenie BH mpasoBoms Xapakreph npuMBHieMHX® HODMB CO
cropous ThXb, KTo nxb npambuders. llarreisMans, b Kavectsh
BO3paseHin. CHPAlABACTS—- KTO ITH JALR, YYACTBYWIlie BL MpH-
mbrenin wopus (wer sind diese Betheiligten)? Ho srors Bompocs
W He Hympaerest so orsbrb; wro sompocs pakra: Mu He mpex-
YCTAHABIABAEME, KIRO 10.EEED OPUMBHATL HOPMM OOHYMEATO Ipa-
Ba ¢b UPABOBHMB yobmieniens. Mu roBopums—ecau Bek mpm-
wbugouic [2EAY0 HOPMY UpRMBHAIOIE €8 ¢b COSHAHICHD 1OpH-

1) Tags sampuabps Ha BOSMOEHOCTh BOSHHKHOBERiA mpaBOBaro co-
3gania BcakpcTBic aoararo npumhuenia (Ccbung) sopws— ykaswsairs
bBaponss, Pand,, §.8.10, 12, 13; Wichter, Pand., $.8. 104—105.

2) Cu. Bume crp. 100—101.

11
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AEIecKOlf HeoGXOEMMOCTA, TO 30 OyAeTH HOPMA OOHYRATO IPaBa;
ecan EBTHE-—T0 Wro npocroit oomuait. HMpyroe pbro—-ecam 3saii-
ZeTh BOIpPOCH O COfepEaminm sToro oOmaro mpapoBaro yobmre-
rig. 3xber Ha nepeuit B3rasps Llmrrenrsmans mpash—-uro yOhk-
Jenie He MomeTs OwTh yObmieHiems, Y10 JaHHAZ HODMA ecmb
HOPM3, IPaBa, TAKS KAKH TOTAR ME UPE3HAIA OH, uTO BCAKOE
O0HYHOE NpaBo. O0CHOBHBaercA Ha ommbkb'); m yObmgenic wue
MOKETH ¢OCTOSTH BbH NPH3HAHIA HeoOXofmMocrd JI1 JARBOii
HOPMEL CMamb NPABOM'B, TAKH KAKD H3D Takaro Hambpenia wup-
KOrIa He BOBHAKHETH 00asareMbHad CHAA STNXD HOPMDB.”) A o1-
CIOla 0CTAETCS JHWH OIAED BHBOXB—-cIBIoBaTEILHO HPaBOBLE
yobsaerie BooGuie BHOGEYHOMT MPaBB HE MOKETD CyIECTBOBATE. - -
Ho smge MB yBAZUMB, YT0 M BH 910MB B3LIANs [larresnmana
He MORETH GHTh HPH3HAHD UPABUILHHMS.

Opwas mexuumrckiit nupodeccops, Ml rprxe pb. nugars
B 1884 roxy kmmkEy, NocBANLERHYM0 oOuleil Teopim ipaBa, W
HCXOAf H3b Teopiu GOpLOH Ba cymecrsosafic, HHTACTCH JOKA-
3aTh, 9TO MMPaBO MPOMCXOZATH W3B jJoroBopa. WUmrepecn .mioxei
FHBYUIMX'h BB 00mECTBE MOCTOAHHO CTATKHBAITCA; JIOAH LOJKHH
60pOTECH 38 CBOM MHTEPECH, & KT0 HE X0Uerh 00pPOThCA, TOThH
JOAEEHD YCTYOHTh; HO €CTh eIfe TPeTih UyTh—MOKHO BCLYNATh
BB JOTOBOPB M THMB CAMBIMB, HOCTYNHBOIHCH MACTBI0 CBOMXD
AHTEPECOBD, OXPAHATH OCTAILNEIC H BH TO e BpeMa muobmath
pucka Oopp6u. Jlioxm m m3dparm uT0 Cpejcrso oXpaHeHid CBoO-
BEXD HHTEPECOBD; TAKh BOSHAKIO NPaBO—H3E Aorosopa °). IIpa-
BOBOE YYBCTBO, HAIMYHOCTH KOTODArO MH HENOCDEACTBEUHO BB
ce0k cosmaeMs, ecTh ABIeHie BTOpHYHOE, DeBYIBTATHE TOro 00-
CTOATEALCTBA, YTO MH NPOBOZWMT BCIO CBOK HHBHBL BB JLOrOBOD-
HEXs OTHOIEHISX'B, YTO MH OKDyReHH TAKH CKA3aTh armoche-
poit XOTOBOPHEXT HaYamrh; ¢b AETeTBA HAMB MATH MOBTOPHETH

1y 0. e., 8. 394.
2 0, ¢, S. 425.
3) Dr. 8. Siricker, Physiologie des Rechts, 1884, S.S. 115—116.
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<He MAIM, & TO HAKAKY»; MH I[PABHKAEMb Kb TAKUMB OTHO-
nesiaMh M TOTOMy BCAKOE HapyNMeHie AOTrOBOPA BHBHBAETH B
HaCh AEYAOBOIBCTBiC- HTO X ecTh IpaBoBue uyBerso').— Ilpnsnats
reopio [HTpukepa npaBuabHOE MH KOHEYHO He MOKEMDH, OHA
npotuBopbauTs $axrams. O6HTHOE HPaBO 0YEBh YACTO BOBAH-
kaerd HesamBrHo (naturwiichsig) uss HopM® HpaBCTBEHHOCTH H
u3b NPOCTHXD OOKMYAEBB; BAKOHT CORNAETCA BOBCE N J0TI0BO-
poMs, a BexbmieMt rocyzapcrBeHHON BiacTh; JOrOBOpHAA Ke
Teopia rocyAa)CTBa JaBHO yke orseprEyra maykoii. Ho ecim mu
nocMorpums Ha Teopio IlTpmrepa kaxh Ha MOMETKY H306pa-
AMTh YACTHHI CIydal#t BOSHHEHOBEHIH NpaBa, HMEHHO 06)a3yBa-
Hie 06HYHATO Npaba NyTeMD Ka3yalbHATO TBOPYECTBA, TO MH
JOLRNK OyIeMs MPR3AATH, 9T0 0HD 10 W3BECTHON CTemeHH Npash:
abitcrBATeARHO HOPMM OORYHALO NPABA MOTYTH MEXAY IPOUMMD
BHPaOaTHBATECA GOPHOOID MHTEDCCOBs Mek]y 4ICHAMH JAHHACO
ofniecrsa, BOBHHKAZ ¢ PAsBHBAICH B'5 TAKAX'H CIyYadXb H3D
NepBRYHHXD LOT0BOpOBDL H. 0 4emMb IlTpAxeps Re ynommnaers,
A3s TePBRYHNXG cyne6BEXB phimenii.

HumManynans bexkeps Bp 1886 rogy Memzy upo-
IHMB  YKA3HBATH HBKOTOPHE HENOCTATKE Teopinm MeTopuucckol
wxoas. Hanpambps, yuenie o mpoHcXogeHiA mpasa M35 Ha-
poguaro yObmgemin cocromrs y (aBuESR B I'0J0CIOBROMB
YIBCPIEJCHIH, YTO 9T0 TaKb; OHDL UPHAEMAETH N 3JaCTABIAETH
ygTaTed DPUHATH 3TO nolomenie Ha Bbpy. Heupasmabno
TaK®e CpABHEHie NPOMCXO:XIEHIA M PAsBATIA 1paBa Cb NPO-
M3PACTAHIEMD pacTeHis Wyb 3eDHA, UPHYEME JIOLAMD  HAYKH
HPANHCHBAETCA TG PO.JI6 HOITOTOBHTEABRAT, COCTOANAS KAKD
O BH pacuucTkE ® moIrOTOBKB MOUBH: HCTOpHYECKAs NIKO-
Ja OYEBHIHO VIyCTEIa W3b BEA Takid .Iuwinocrs kakp Co-
xons, Ammi#t HKaappifi, Casspifi Osiams, 1llzapmeuteprs,
Cyapems, m He o6GpaTaia IO.URHATO BHHMAHIA Ha TO, 4TO OHH

1) 0. c., 8.5 6263,
11*
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cabaaam gaa passuris mpasa ‘). arbus Dexkepn yxaswBaers
Ha Hepbrroe upumbBHeHie yueHRIME HCTOPHYECKOH IMKOJH ampi-
ODHCTHYECKAro cmoco6a pascymuenilt, ymacibgosaEHaro ors
IIKOXK €CTeCTBeHHAro MpaBa, H HAKOHENH 00palfaeTh BHAMAaHie,
110 X0Td y®e Capamsm Bupbits Bpexd orrbaemia Teopim ors
npakTakd, ThM® He Menbe HMEEHO ero CTODOHHHEAMB 3a IO-
cibxuie 15 xhrn Mm o6ssadm ocoGemHo phskoli gopmoit aroro
orrbienia ?).

Bz oamomt m3w moBbBiimimxt cosmuenit Bexxeps BHcKasH-
BAETH CBOE HO.JHOE COTIacie ¢b lepEATOMD OTHOCRTEILHO BedM-
Karo 3HaYeHiA Co3HATeXbHOH FBaTeIpHocT# Jogeit b 1bab upa-
BOOOPa30BaHiA °), HO OrOBAPEBAETCH, YTO IEPBHE 3AYUATKA
upaBa 00pasylorca ckopbe HECTEHETHBHO, YEMB H3h COBHATEABHOM
whaecoobpasnoii pkarespnocTd *); pupovemns, kakh Mm  uMbau
cayvali yObxurocs BHUIE, 910 HHCKOABKO HE NPOTHBOPBYMTE HAC-
axs lepmara.

Kwonacrs ofpamaers samManie na ofnexrusupoBanie
HAPOAHATO JyXa MHOTHMH YYEHEIMH HCTOPHYECKOH IIKOAR. )
Kapas I'apen cs ompexbasers npaso cb lepnarosexoit rouka
spbuia xaxs oOmecrsennl mopajoxs, mMbomik whisko oxpamny
HHTEPECOBS, IPHJABILA Kb HTOMY ONHAKO MEICAB, 3aMMCTBOBAH-
HYI0 y BOIEBOH TeOpid—HMEHHO, Y10 OXPaHA HATEPECOBE INPa-
BOMH COBepUICTCH IyreM's PasrpamadeHia soaw *). Ho smpouems
OHB CaMh OrOBApABAETCH, TIO Pasrpannyenic u oxpancHie cheps
¢BOGOLHATO NHPOHBICHIA BOAM OTIBABEWXD WHIMBALYYMOBH €CLh

1) Immanuel Rekker, Ueber den Streit der historischen und der filosofi-

schen Rechtsschule, 1886, S. 14. Tome mosropsaers Bekkeps B» Ernst und
Scherz.

2} Ueber den Streit.... S.8. 18; 20.

%) Ernst Immanuel Bekker, Ernst und Scherz liber unsere Wissenschaft
1892, 5.8. 48 - 49, 61.

4 0. ¢, 8. 52.

%) L. Kithnast, Kritik moderner Rechtsphilosophie, 1887, 8.8. 6—7.

%) Carl Gareis, Eucyclopaedie und Methodologie der Rechtswissen-
achaft, 1887, S. 5.
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IR CPEECTBO AAd  JOCTAMeHid HacrodueX wham mpaBa—ox-
pamx muTepecoss ). OueBmymo I'apemcs 3a6irs riaBROE BO3-
pameHie HPOTHBE BOAEBOH TeOpiW, cOCrofmee BE YKasamim, 9TO
onpegbiaenie mpaBa Kaxb OXpPAEK HIH DasrpauMieHis BoIb He 005~
AcHAETH, I0YeMy NPHSHAIICA [PaBa ® 3a 0e3BOJIBHEMA Cy(05-
exraMu? Pass B3a HAME TUDH3HAKTC MPaBA W OXPAHAWTCH, TO
m3% 9TOro crbryers, 4TO He BCEIZa NpaBa OXDAHAIOTCS LYTEMT
pasrpaHAmYeHis BOIb H 910 crbgoBareismo Teopia I'apedca ogmo-
CTODOHHA, He 00BACHEETs BCEX's CIyYaeBs, OOBACHEBiw mojie-
mamuxs. Bb parsabiimems wnsiomenim I'apemes coraacmo Ie-
PUETY HA3HBAETH (PUAYEICHie HEOOXOTEMHMSH, CYLIECTBEHHHME
NMPE3HAKOMT MPABa %) W CYATAETH TIOCYZAPCTBO HCTOYHHKOME
OpaBa, UPIMO BB 3aKOHOAATEIHCTBE, WIE KOCBEHHO—BH OOHU-
oMb npasb: 'apercs cropommmkn Teopim comsBomenis (Gestat-
tungstheorie) 3).

PioMerzes o goropoms Mu yme EMBim ciyuaff ymo-
Manyrh, uombermar Bs 1888 rogy »® opEHOME® EH3B HhMern-
KHXB KDAIAYECKEXD EYPHAIOBD JXOBOIBHO OOMEPHYIO CIATHIO
065 obmynoMs mpasb. Crarsa ora B spasmTessHOd MBph mo-
cpimleHa IMoIeMAES NmpoTEB® W3BBCTHON yH®e HAMSB Yeopim OOHY-
Haro upasa llgTTerbMana, HO MH KOHEYHO BOCIDOH3BOARTH ITY
moaeMuky He GyJeMb, a KocHeMcs crarhd ProMernma amms mo-
CTOJBKY, TIOCKOABKY BH Hell BHCKa3HBAKTCA €ro COOCFBEHHESH
Bosspbria. PoMelIRHT HPaBHIBHO YKA3SHBAETH, YTO H3E OXHOILO
dakrnieckaro, Xord GH B JoAroBpeMenHAro, NpamMbHeRin zammolt
HOPMH HE MOFKETS BOSHEKHYTH eqd odgsaredsnocTs. Ja Toro, aTo0m
YeJ0BBKE IOUYBCTBOBAITL ¢eO# CBABAEMEME JadHoH wmopMoli, we
FocraTouso onporo npuMbaenis sTodl HODME, HYHHO ele YTO-TO

1 0. ¢, S 16.

2) 0. ¢, S. 19; xora na cTP. 14 OHD BEICKASHBACTE NPOTHBONOXOEHYI)
MHCIb, 97O UDHBY#ZACHie Be eCTh CYMeCTBeHHBHA MOMEBTH Bh HNORATIA
Tpasy.

3 0. ¢, 5. 42.
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AHOe, Kako# To BHYTpeHHIN Icuxmueckiit siemenys!). DTorD
BHYTpeHHil 51eMCHTH NpeicTaBidercd HAMB BT BALE JOBOXBHO
CIORHEXD ICAXMYECKAXD HPoIeccoBd. JIoam HymiaoTcd BB ype-
[yIHPOBAHIE CBOWXD FHBHEHHHXH OTHOmeHil; sToff uwhim obu
YAOBIETBODAIOTS 9ACTHI0 HEIOCPEACTBEHRO COSTABAT He.IaTeAbHbA
HOPMH, 42CTiI0 06pauafch Kb CySsdMb 33 phluesieM® CHOPHHXD
BOLIPOCOBS MpaBa. BT Takuxs CIyvadx® cyipdus Hepbako, BB
0C00eHHOCTA HA DAHHAXD CTYLUEHAXD EYABTYPH, OPHXOJATCS CO3-
JaBaTh HODMH NPABA AKTOMD BHpaBeHid ceoeft Boam. Kerp xa-
paxTepH TBepAHe U pBINETEIRHHe, KOTODPHE He OCIAHABIHBRIOTCH
mepess 370l cepbesHofi m orpbrerBemHOM 3ajavell m crapalrcs
no wBpB curs paspbmmTh ee; HO GOIBIIMACTBO HMPEIINOYATAETH
YEDHTECE 32 TyMHEMB ABTODATETOMD H CIORATL OTBBTCTBEHEOCTDH
Ha Jpyruxs °). Beabicreie moxobmmXx® moGymrenidt cpend cyuei;
seabacrsie Toro 9To cropoEm oxoTHke moBmEylorca pheBiaM®,
OCHOBHBAIOIAMCA Ha KaxoM® BuOYyAEb aBropnTeTs, B 0C00EHHOCTH
IpH cCElTEl Ba cBamesshe 00HYaH OTWOBB, YEMSB MPANOMY H3'B-.
gBJeHil0 MHIEBALYaIbHOX BoOIm CyAbE; BcabicrBie CKRIOHHOCTH
aiofefi BooGme Kb YcraHOBAEHI0 eIEHOOODASHATO0 MOPAZKA BB
KESHA—H3BBCTHEA HODMH HAYMHAIOTH OPEMBHATECE NOCTOAHHO
U efnnoo0pasio ¥ ¥MH NPHIECHBAETCA XapaKTeps Heo6Xoin-
MocTd, rhianmili WX DPABOBHME HODMAMH, HOPMaMA OGHIHATO
upaBa?).—Cs 5TEuSs ocrBeHieMt NCHXOXOTHYECKOH cTOPORH 00-
pasoBaHid OOKYHATO [PaBa MOKHO TOABKO COTIACHTHCA; HO IPH
9TOMT JIOJEHO CKA3aTh, YTO OHO O(BACHAETH 1AL, OLGHB CINO-
co6B o6pa3oBamis OOHYHAr0 IpaBa—H3H NEPBUYHAr0 CyZeGHATO
pbmeris; a o porm mepsmuEOl CIBIKE B 0 IOCTEICHHOMB BO3-
HEEHOBEHIW HOPMT OGHYHATO HpaBa H3H OGHYAEBb, PABHO KAKD
o Oops6b za mpaBo—DPromernHs coBciMP B He yIOMHHAETS,

1) Riimelin, Das Gewohohcitsrecht, Jahrbiicher fir die Dogmatik, XXVII
Bd. (N. ¥. XV Bd., 1888), 5.5. 164, 170171, 172, 178, 183, 184, 193.

3 0. ¢., 8.8. 179. 180.

% 0. c., 8.8. 180, 181, 182.
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kKaKh OyATO 9THXB CHMOCOGOBL 1PaBooOpa3OBaHiA BOBre He cy-
IeCTBYeTD.

Hbcroapko pbapauxs sambvamili nmo mosoxy Teopim me-
ropuieckoli mxoxn gaers locmdrs IMe#ins Osrp o6-
paImaeTs BHEMAHIe Ha HEBO3MOEHOCTH COTIACOBATH Teopil mc-
TOpAYECKOff KON O TNPOECXOEAEHBIm HOBHXB HOPMB INpaBa
nyTeMb He3aMETHHXB NOCTENeHHHXD usMBHenif ab#crsyro-
UEXD HODMB5—CH (AaKTAME CO3JaHiZ HOBHXD HOPMS JJId HO-
BHXB, HemsBECTHEIX® BB JDEBHOCTH WHCTRTYTOBB, HanpumEps
#exB3HOZOPOEBAro MpPaBa, BEKCEAbHAT0, IIA DEryiEpoBaHis Oy-
Ma®HO-jeHekHar0 ofpamenia m 7. m.'). Ho codcrsemmas Te-
opia Illefina He BHAEDEUBAETS HHKAKOH, Jame caMmoif no-
BePXHOCTHO# KDHETHKH—OHD 3&4BIfA€TH, 9TO lIPABO €CTh COBO-
KyNHOCTh HODMB JA# ABATEIPROCTE TOCYAApCTBA %); TAkh HOPMN
JyroaoBHAro MOpaBa, coriacE0 bEEJAATY, OHE NpaBRIBAO BasH-
BaeTh HODMaMu JIxi NBATeAbHOCTH TOCYAAPCTBA °); HO KOIAa OHD
FOBODATH TOXEE O HODMAX® YACTHAIO NpPaBa, HMEAHO 9T0 HOPMH
YaCTHAT) IIPaBa HBIAKTCA HOPMaMH Aia yBarerbHoctn cyjeii *),
TO 9T0 4BHO HeBBDHO, TaKh KAKD BODMH TDamIAHCKATO MPABA
npEMBHAIOTCA KOHEYHO IHNIF BH BEAB HMCKIIOYeHId N0 Cyiy, a
0OHEHOBEHBO (35 Cyiad HCIOJIHAITCA rPAmI3HAME JOGPOBOABHO.
Pygoxsds IllramMiep?d J0OKa3HBACTH HECOCTOATEIB-
HOCTh TeODiH HCTOPHIECKOH MKOIK, o0pamas BEEMaHie Ra ToO
06cTodTeabCTBo, YT0 He BCh BOmpOcH, Kacawuriecs ofied Teo-
pim mpaBa, MOTYTH OHTH €0 YXOBAETBOPATEIbH0 paspbuicHw.
Tarosm mmMesno cabiyiomie xBa Bompoca—1) loamuo-12 6mI0
opaBo BenpeMBHHO OHTH TAKEMD, EaK0B0 0HO ecth? 2) Haxs

1) Joseph Schein, Unsere Rechtsphilosophie und Jurisprudenz, 1889, 8.S.
53, 146, 148, 149. ‘

3 0. ¢, S.5.

30.¢c,S. &

40 e, 8BS T, 77, T8
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MOR€Ts BOSHEKHYTh NPaBO W3G NpasoHapymrenia? ') Urolm ph-
IATh NepBHE BOWPOCH ME ZOIKHEH, ToBOpETH Illvammieps, or-
pBmETECE OTH METOEH HCTOPEYECKOH MKOIR, KOTODad HpeKIo-
HAeTcH Tepefs CYLECTBYIOIEMB IIPABOME, CYHTAH ero NpPOLyK-
TOMB TBODPUECEOK CHINM HAPOZHAIO JyXa, Yy KOTOPAr0 yYEHHMD A
3AKOHOJATE AMDb OCTAETCH AW 3AEMCTBOBATECE W yumrhed. Kpu-
THEA CYU[ECTBYOUIAr0 MODHKa HeMECIEMa 0e3b ymoTpeGrenis
HHATO MacmTala, TBMP MacmTa®s »MOEpEIeckaro mscabiomanis,
HpEIaTaeME# #eropuueckodr mkoxdoi ?). Ilo Bropomy Bompocy
IItaMmieps yxasuBaers Ha MEBHIe CTODOBRHEOBD HCTODHYECKOR
mroxs (Eanmp. Bpmrna), yTo mpaBo camo cefd omperbisers, YTO
BcAKO¢ W3MBHeHie CyuecTBYOIEXE HODMb JOLKHO OHTH Tpel-
ycMorpBHO W YCTAHOBIGHO KpABOBRME e Hopmamu. Memny
rEkus, roopurs Illrammreps, @eropis yumTH Hach, YTO NMpPaBO
MOKETT BOSHEKATH jame BH PopyB mpapoHapymenis 3. Hu ma
TOTs HE Ha Jpyro#f Bompocs, cibjioBareibEO, Teopla HCTOpHUE-
cko# mKeam orsbTa He 3eTs.

3a nocrbgmie mars-mecTs XBTEH peakligs IpoTEBH 0mBGOY-
HHXB CTODOHB TEOopim MCTOPHIECKO# IIKONH IPEAUMAETH Bce 00-
abe u Gorhe muporie pasmbpH, DABHO KAKS ¥ HOXOBATEIBHAL
cropoma yuenmia lepmara o mpasB mpioGpbraers wmmoroumcaeH-
HHXD H y0bmiemHunx® cropomEmEoBs. B 1891 rogy P e it 8-
rapas Ppam ks yraswsaers Ha oWHOOUHOE MOHEMAHIE MCTO-
pHIECKO# IMKOJXOH Wpolecca PasBUTIH 1IPABA, Kakh AHATOTHIHATO
g3HKy, THX4r0 H TAHECTBEHHATO, H IIPHCOEIHASETCH Kb yYeHio
Iepurra o Gopn6% 3a mpaso *). Ormbuas nbroropme apyrie He-

1) R. Stammier, Ueber dic Methode der geschiehtlichen Rechtsschule (Bt
Festgabe Windscheids), 1589, S. 12: ,Obdasjenige, was Rechtist, auch Recht
sein sollte?* ,Wie es maglich ist, das aus Rechtsbruch wicder Reeht entstehen
kann?*

H 0. ¢, 8.8. 15, 20, 26—27.

3 0. e., S. 48,

4 R. Frank, Naturrecht, geschichtliches Recht und sociales Recht,
1891, S. 26.
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JocTarku Teopim mcropmyeckodi wxoam, $panks odpamaers oco-
0oe BEEMaHIE HA ed HEucmopuwhocms., COCLOANLYI0 BB TOMB, U0
yiense HCTOpEYEeCKOE INKOIH CIAMKOMB YBICKIHCH HcTopiel
cTaparo NpaBa H COBEPHICHEO He pa3paloTaid HCTOPII0 TpaBa
HOBHXB BBKOBB, BB ocobenmnocrm XVIII croxbria ').

Kaprs BeprO6oxs Bp 1892 rozy magals Ooasymo
knary <Jurisprudenz und Rechtsphilosophie, Band I, nocsa-
mernyo kpaTEEB Teopiw ecrecrsemmaro mpasa. OHB JaeTh mpe-
KpacHOoe H306pameHie HCTODHYECKHXS NPEIYAHE BOBHHKHOBEHIA
aTo¥ TeopiE, pa3bEpaeTd e HEJIOCTATEW H YKA3HBAETH, UT0 Aa-
#e BD HACTOAUIee BDeMA eCTh MHOLO NPABEDEEHIEBE Teopiwm
€CTeCTBEHHATO IDaBa, NPHYEMDH, KAKG Kamercd, CIANIKOMB y&e
yBIekaercd, BHCIBEUBAS OCTATKH eCTeCTBeNHO-IPABOBHXB ydue-
mift game Tamb, b exsaim omE Ha camoMs akxk ecrs. Wb cro-
DOHHAKAMTB eCTeCTBEHHATQ NIPaBa OHG NPHYHECIAETh HE TOIBKN
BchXE® THX® mECaTeredl, KOTODEIE CYHTAIOTE DasyM® HCTOYHH-
KOMP NIpaBs HIA UPH3HANTH CYL€CTBOBAHIC YHHBEDCAABHATO
npaBa;’) OB BHIATH HIEI ecTeCTBEHHAro npasa BO BCBXT
CCHIKaXs Ha NIPaBOBOE CO3HAHie W NPaBOROE JYBCTBO®) H jamc
Ilocra ofBungers BB Talimoft npEBepmenHocTa Kb uieh ecrecy-
BerHaro mpasa.!) Memny npoumMs OHB KDHTHKYeTS H| Teopilo
HCTOPAYECKOH IIKOXH, yKa3wBas, 9TO WEER 0 HAPOIHOMB 1yxE,
HapogHom®s yObmienim m mapoxmoii Boxt ymaciBroBams ew 0TB
NIKOJH eCTECTBEHHAr0 IPaBa; 4TO Jake caMoe TMOBATIe Bapoja
HyRJaeTcsH Bb 0OLACHEHIN, TAKS KAKD JTO0 DOHATIE CAORHOE:
ecld-®e NUPHHATS Haporh Kaks HBuTO nawHOE, TO OHB ABATCA
KAKAMB TO MHUCTHYECKAMS CYUIECTBOMEL, CB KOTOPHM'B HCTHA-
uo#i mayxk wmewero ghiars.®) Jarbke Depréoms olpamaers

0. e, 8.5. 26- 27.

2} K. Bergbohm, Jurisprudenz und Rechtsphilosophie, Bd. I, S.8. 248.
250, 256.

3) 0. c., 5.8. 800—301.

4 0, ¢, 5. 306, Aum. %),

5 0. ¢, 5.5, 49u, 492, 493, 517—B18.
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BHEMAHIe Ha uporaBopbuie, BE KOTOPOe BIAAACTH MCTOPHYECKAH
mKoJa BB Bompoch o pemennim pmMckaro upasa Bb I'epmanin.
Pamcroe mpaso GHI0 PENHUIEPOBAHO, DT0 OIPH3HAIOTH YUEHHE HC-
TOPHYECKOH IIKOIE; ® BB TOXe BpeMA OHX 3aiBIAIOTH, 4TO Ipa-
BO BCEI#a €CTb MPOJYKTD HAPOEHAro xyxa.')—bepréoM® yrBep®-
JaeTh, 9T0 HUEAKig mien, Mubuig m yObmjeHix e MOryrs cos-
JaTs TpaBa, TaKb KaKb IpaBo ects farrs (etwas geschehendes),
YTO 1paBo cosfaerca (parrmieckd, xbroms (in der That)?), ogma-
KO KAKB 9T0 HPOHCXOIATH BB IBACTBATENPHOCTH —HE TOBOPHTS.
Qb 3adBASEETh, YTO NPABO COBIAETCH KOMIETEHTHOH IpaBool-
pasyolnei BiacTeio BB ouperbiesHoms mopaarb,®) Take  4T0
MOKHO OH NOTYMATh, 9T0 OHB BWMBerTs BGH BEAY B32KOHOJATENb-
HYI BIACTh H NpUCOexdHAeTCE Kb Teopim lepmura; HO KB CO-
#arbEil0 OHF BB NOJPOOHOCTE HEe BXOIATH ¥ TOBOPATH, UTO
pbmesrie Bompoca 0 HPOWCXOEIEHiM NIpaBa €CTh BEIWKad 335a9a
18 Gypymmaro.?)

Eprruxa umcroprueckolft MKOIR He OrPaHEYEBAETCH YKA3a-
HiAME Ha& OUIROKE 2T0# HocrbiEei#t BE 061aCTH YHCTO TeOpeTH-
YECKHX'H Dasy®IeHilt 0 cymectss ® WPOECXOWACHIM mpaBa; BAE-
Mamie KDHTHEA o6pameso M Ha Jpyroi He Menbe ceppesHHE
BOIPOCH—O Da3BHTIA IPaBa BB HACTOAIIEE BpeMd, T. €. O BAKO-
HogaTesscTBB # kogmdwranis. PpaEKE BB TOIBKO-YTO YEA3AHHON
KEETH TOBODHTH, YT0 €CIH XODOMIEHBEO pAa3cMoTpBTh Teopim
CaBEHBH, TO OKRIEETCSH, YTO NPESBARIC KF 3aKOHOTATEALCTBY OTBEPT-
HYTO HM'b HE TOJBKO JJIA €r0 BpeMeHH, HO B0oOme 14 BCAROK 5UO0XH.
Oriyes OPueps npwsnaers, wro yopeks, OGpomemHH
Kupxmanoms eme »5 1848 romy opuenpymenuin 3a orpaumyenie
IpeiMera €1 H3yYeHid HCKNOYATENHH0 TOJEOBAHIEMD 3aEOHOB

1) 0. c., 5.8. 99, 519.

%) 0. ¢., S5.8. 544—b45, 546,

3 0. ¢., 5 549: ,.....cine kompetente rechthildende Macht durch
einen geeigneten, Husserlich erkennbaren Vorgang,...“

4) 0. ¢c.,; S.8. 25, 549, 552,
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u yuerieMs O MXb MpEMBHeHid, MOKETH CYHTATHCA BH 3ZHAMI-
rexpHoit Nbpb copaBeyiwBRIMTL ¥ BB Hacrosumee Bpems. (obpe-
MeHHAS 0DHCUPYAEHHIE OTKIOHAETD OTH celd Beaxoe uscabgoBanie
O0WHXD HAYANT [IPaBa W KxefiMmTs Beh TAKIA UOUKTKE ylpeKoM'b
s cTBIOBaHIM NPHHUMIAME Teopiu ecrecrBeHmaro Hpasa.') Mem-
Ay Thu® BBIp mpaBO ecTH OGUIECTBEHHEIH MOPHAOKD H  BOUPOCH
0 TOMB, KAKD REOIEEHD OHTH 9ITOTH WOPHIVKE OprasmsoBausd
HAEIYYMIEME 0GpasoMB, €CTh BONPOCH IEPBOCTENeBHON BamHO-
cti. Bb cmoph Memzy Teopielft ecrecTBERHAr0 LpaBa H HCTOPH-
geckolf mKoX0# 00a HampaBIeHIS BIAIN BH OFHY ¥ Ty®e OMHO-
Ky, moaarag Gyxro odpasoBadie Mpasa He BABHCATH OTH BOAM
yeropbra. Teopis ecrecTBERHATo MDABA MOJATAIA, YTO HDPABO cO-
BIaeTeHd LyTeMD JOTHIECKEX'E YMOBAKIIOUEHifl; ncropuyeckas mio-
J8 Y98, UT0 TPABO €CTh HEHOCPeXCTBEHRHHN MPoiykTH IbaTexn-
HOCTE HADOJHATO AyXa, MCTEKAlOW|ifi H3B HEro, KakKs BOAd W3D
mcrousnka. Memay TEMB IpaBo He eCTb JOTHYECKOE YMOZAKIIO-
vemie, a #BAfeTca NPOAYKTOMB deropBueckolt jBsreabHocTH, RHa-
mpasiesHol kB gocTwmenio m3Bberumxs nbaeir.?) lOpmempy-
JeHIid ecTh HCKyCTBO, OTZbID CONiaibHOH TeXHEKD B.IM, HHade
CKa3aTh, CcOLiadrHO# mnOIMTHEH. JId IOpHCTa He JOCTATOYHO
OHTh 3HATOKOMT 3aKOHOJATEAbCTBA, OHD AONKEHE BHATL COBpe-
MEHHYI0 €My EusHb W yMBTs peryimpoBaTh ME3HeHBHI OTHOMIE-
Hig coodpasno uaTepecamb HacexaeHia®) Jpyro# sopbiimifi nu-
carear, M eii 1w, croars wa roif ®e Touxh sphuia. Kopxmduxa-
Iig eCTh OTPasEeHie COBPEMEHHOCTH; ee MOMRHO CPABRHTH Cb MO-
MeETAIbHHME (oTorpadmuecknms cHaMEOME.') Hamioe sawomo-
JATEIbCTBO HBIfETs HAME KapTEHY CONiafbHHXB OTHOMeHif
CBOEr0 BPEMEHH.°) A TaKh KAKS BE COBPEMCHHOH RESHI BOS-

1) Julius Ofuner, Studien socialer Jurisprudenz, 1593, 8. 4.

) 0. ¢, S, 81—32.

3 0.¢,8 13

4) Dr. F. Meili, Die Gesetzgebung und das Rechtsstudivm der Neuzeit.
1894, S, 18,

&) 0. ¢, S. 37.
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HEKIa CPOMATHAA Macca HOBHXE oTHoureHiff, paake Toro cosep-
IWesHO Hem3BBCTHHXDb, TO NOABAINCE H COBEPIIEHHO HOBHE OT-
rBas B 3akoHogaTeascrsb, He umblomie Lid ceba mpooGpasa
BE apesnems npash.') Komeuso coBpeMenmEas E3HD BO BCAKOMB
caysa® ecTs pesyARTaTh JOArar0 PasBHTIA M BB BTOMB CMHCAB
MH, TAED CEA3aTh, CTOHMP Ha mIeYaxd mnpomefmaro. Ho MK
He JOAREH 3a0HBaIb, 9TO W AL HACH €CTh CEDhEBHHA 331a9B,
Tpefyomis paspbmenia, m 9ro noroMKEm Hamu Bupask 6y-
IyTH CHPOCHTH HACH- YT &Ke MH CB cBoelt cropomm cybrajm jna
Oyrymaro®) O pucrs Helt xamMns, yrasusad Ha rpoMagroe
3HAYeHIe COBDEMEHHHXB ycOBX0BB €cTeCTBOSHAHIA [JAA HAYKE
BOOOWME, 00pamaers BHEMAaHie Ha To, YTO BEIMKIZ Hjedm Da3BHTiA
A BBOINNiA, TAKD NIOKOTBOPHO OTPAs3@BINiacd BB 00MaCTd JIpY-
CEXE HAyKB, MOYTH HE OKa3aji® BIigwia Ha Hayky mpasa’). Mem-
1y TbM® camo cobolo pasymberca, wro BEpHOe IOHEMaHie
MPABOBHXT SBIeHIE BO3MOKEHO JHUIb Ba IOYBE m3yveHis npasa
BB €r0 MOCTeMEHHOMD pDa3BHTIA H BB €r0 B3aHMOOTHOIIEHIM
¢h IDyrEME dBIeHiAME HApogmolt xyssrypm.*) Mzea paspmria
IpaBa XOMRHA CUATATHCHA OCHOBHOH mAgeell mcTopmieckoit mMKOIH,
oHa BrickasaHa y:Re Capwupm, HO 1o crpapuoit HemocubroBa-
TEAbHOCTH yueHHe HCTOPHYECKOol IMKONH OCTABIAITE COBepHIeH-
HO BD CTOPOEE BONPOCH © TOMB, XaKb AOLRHO WTTE jasbubii-
liee paspaTie coBpemenHaro mpasa. °) O6BacEmTH 3Ty Heuocxb-
AO0BaTEALHOCTs MOBHC XML TEMEB coolpamemiems, uro BSE cBoel
HOXeMUKE TPOTHBS TeODPiH ecTeCTBEHHATO (paBa HCTOPHYECKAT
IR0 BCEKYI0 MECIb 0 HaMBpeHAOMT ycTaHOBIEHIH HODM®
IPaBa OTEIOHAIA OTH ce0d KaKh ECYajie ecrecrBeHnaro mpasa. ®)

. ¢, S. 27, 37.
¢, 5 66—67
Neukamp, Einleitung in eine Entwicklungsgeschichte des Rechls,

% 0. ¢, 8. IX.
% 0. c., 5.8. 27, 43.
&) 0. ¢., 5.8. 56, 64.
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Heropryeckad mxoxa, rosoprrs AHTOoHD® Menreps, yi-
1yOurach Bh M3yieHie RIaccHuUEcKod puNckoll IOpmCOpyLeHLR u
0es®s HOXmHON KPATHEKE MOTYMHEIACH ed aBTOpHTery. OrpoMHHs
nepeMBEN BH MOJIATHYECKOMT H XO38HCTBEHHOMB CTPOB KE3HH,
pybpmis mBero e XIX crorbrim, muubut He 0TpasmIach Ha
HeoOospmMoit amTeparyph wcropmueckofi WkoaW, OHA OTCTaAA
ors ®E3HE. ') W Korga yuemmM® HCTOPHYECKON WIKOJH LIPH-
ILIOCH BAHATLCA COCTaBIeHieMb HOBArO KOJEKCa, HMEHHO odmie-rep-
MAHCKar0 rpamjaHcEKaro yioxenid, Bch HegocrarTkd 9Tol IIKOIH
CKa3alHCh: COEEDHAHIE COCTABJIEHHAr0 HMA MPOIKTA MOITH 1rk-
JAEKOME 3a@MCTBOBAHO H3G O00JIR2CTH PHMCKAro IPaBa, OHH OKa-
3a4MCs He HA BHCOTE €Boero IIPH3BaHid, TaKhb Kakh BaKOHOJa-
Teib, KOTODHE kekaerb NPoOETh HOBHE IyTH, A0I#EHH OHTH
Hpesre BCEr0 OpPArMHALEHD, T. €. He Mcropadyens! 2) Beaxil
1IPasoBOH HOPITOKS IPENCIaBAdeTs cO00I0 CHCTEMY HUBHXB CHIb,
Pa3sBHEBULYIOCS G5 WCTOPHIECKAMTD ]Da3BETIEMD KHSHE HAPOIA,
Korpa peasbmna orsomenid m3wBHH0TCH, TOTZA ZOMKHN A3MB-
HATBCE B HODMH, UXT peryIupylonjis. 3agaua HAYEM NPaBa—
Ha0MoaaTe 9TH HswbHeBid coUiAISHRXE OTHOWEHIH u  coria-
cosarp ybiicTBylomee upaBo ¢b u3MBHAOUMMHCA 1IOTpPeOHOCTH-
MH BpeMeHH. )

Ilo mosoxy avo Gpouuops Astona Menrepa Koaeps
HAIIEYaTalh CTAThIo, B KOTOPOH ONpaBIHBaeTs HBMENKYyi0 WpHC-
OpyAea((iYo, roBOPHTE Ch OXHOH CIrODOHH, YTO H3ydYeHic pPHM-
CK4r0 1PaBa 1e00X0IUMO, TAKh KaKh DAMCKiC IODHCTH JOJKBH
CIYRHTh HaM'B 00pasioMb 3aMbuareapHON OPHANICCKOH TeXHE-
KH; YEKa3HBaeTH Cb ADYroi CropoHN, 9YT0 OPOTPECCEBHEA Tede-
Hia »p HEMengo#l . wpuenpyAeHIin AOCTATONHO CHIBHE, YTOOH
He omacatbed 3a Oymyuiee. Ho BB TO e BpeMa OHB COlda-

1) Anton Menger, Ueber die socialen Aufgaben der Rechlswissen-
schaft, 1895, S 5. 14—-15.

?) 0. ¢, S. 18.
3 0. ¢, S8, 19-20.

Bubaunoteka "PyHusepc"



— 174 —

maercd, uro ySHCTBHTENLHO NCTOPAYECKAH HIKOJA JOATOe Bpems
oKaswBajsach HecmocoOHoM cabamTh 3a BBKOMB H 9TO MHOUIe
CTODOHHHKE ¢ OTBepraxs Bcakyio Muchp o lex ferenda m mpo-
TABAXACH dToMy BCBME wbpamm. ')

Hs gameny croponmuross lepmmra gonmens OHTH OTHeceHh
Onnenreitms KOTOpHH IOCBATHAS HeGOABNIOE COUMHEHIe
BOMPOCY O CNPABCAAMBOCTA W BHICKA3a1'b B3NIALB, TT0 ClipaBel-
JEBOCTH CCTH HMYTO MHOC KAKT OCHOBHOM UPHHLOUNT COBPEMEH-
HOCTH — PABCHCTBO —CMArdeu bt coo0pasno rpedoBaniams whie-
cobpasuocru.?)

Ouedp mMoIHO 7 BCECTODOHHE HMIOMEHA KPETHER TEOpPin
neropaueckod mkoxs y 3edima. Kapas Iocnmds 3eltus
TOPAY0 AACTAEBACTS Ha HEOOXOLAMOCTR cOadmeHid Teopim n
HPAKINEKA, MeKEYy KOTODHME BB Hacrodee Bpema sambuaerca
ray6okas posus. (rpoiienie reopiu kb upaxrmxh Momern OmTh
TPOAKO: [MMOJOKALCILHOES, NPAKIAYECKOE, IPABO MOKCTH Cymie-
CTBOBATH €35 HAIAIHOCTH Lakol audo ofweit Tecopin— raxs OH-
BaeTs Bb IMEpPBOe BpEMs DA3BHTIA BCAKATO MPaBa; Teopid W
IIDAKTAKA, #ME3HE W HAYKAa, MOTYTH CIHBATHCA BOELHHO—TaKh
Onao Bp nepioxh pacmpbra pmEMckOH Kiaccmueckodf IODHCIPY-
MeHIin; HAKOHEI'®, TeOPis MOKETH CYymeCTBOBATH caMa 10 celh,
6e3%h cooTBBTCTBIA Ch KABHBIO M MPAKTHKON —TAKOBO IOXOMEHI
TEOPiE HMCTOPHUECKOH WIKOXE HanpumMBpT B HACTOAULCE BPeMd.
W 9T0 KOHEYHO OYGH BPEXHO OT3MBACTGH Ha TCODIM, OHA BCTY-
NaeTh Ha JOMHKME nyTh aupiopmsma n ghiaercs HeCloCOGHOK
pykoBoxuTs w@3Hpl0. °) Heropmueck®m sra coBpeMeHRAZ PO3HB
Me#ay Teopieff ® mpakKTAKON BO3HHKIA yKe CO BPeMeHB [I0C-

1) J. Kohler, Dic deutsche Rechtswissenschaft und das deutsche burges-
liche Gesetzbuch, Zeitschr. f. pr. u. 6ff. Recht, 23 Bd., II Heft (1896).

% L. Oppenheim, Gerechtigkeit und Gesetz, 1895, S. 13.

3) Karl Joseph Seitz, Die praxtische Rechitsschule im Entwicklungskampfe
mit den bisherigen doktrindren, historischen und Natar - Rechtsschulen, 2-te
Auflage, 1895, S.8. 59, 61, 63.
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catopops. ['a0cea Gmaa mepBolo anpiopucmusecku-ucmopuyeck ot
KO0 NIpaBa, TaKbs Kakh BCenmBio N0A1AJAch BAIWHIIO Beanka-
ro, HO y:iie OTHKWBNIAro, aBTOPETETa puMckaro npasa.t) Takoe
NpEexIOHenie mepexs YyRAME ABTODHTETOMH ORJO KOHETHO HE
GesMPAYMERO; PHMCKOE HPaBO 06GIRIAT0 OPDOMHHME NpemMymie-
CTBAMA--3aMBIATEIBPAO NOAHOTOH, CTPONHOCTHIO CRCTEMH W
Pa3paboTaHROCTEI0 TeXHAKH 0DALAYECKON KOHCTDYKNin — KOTO(H-
MH OHJAA 33CIOHEHH €ro 3HAYNTE.ILHHE MATCPIAThHHC HEROCTAT-
KA, AMEAHO ero ycraphiocts Bo MHOMNG MACTAXH A LOTOMY
HenprroggocTh A3 npawraxin.®’) Bs cabiyouems nepiogk mero-
pim mpaBa mocTraoccarops, kakd maBberHo, Hawalm  <raocempo-
BaTH TAOCCY> ! cTaam e& jomoaHATh M McnpaBaArs (adjuvare,
supplere, corrigere), mbckoipko cOammas Teopilo ¢ NPAKTRKON.
lloazate, Bb I'cpManin, BB yHUBEPCHTETCKOMB M]EIOIABAHIN
BROBb OBH0 TCODETHYECKH BOSCTAHOBAEHO UHCTOC KAACCAYECKOE
PUMCKOC IPaBO--§ IIPAKTAKA BAOBH, W OKOHUATEAbHO, OTEKBAR-
Jach 0Tb Teopiu. ®) Illporuss cibmaro mpewitomenis mepeap oT-
JREBUIEME DPBMCKAMT NPABOM'sS BOBHHKAA YHCTO TeopeTmueckasn
peaknia Bb BEEE Teopim ecrecrBeHmaro mpasa. Hecworpa Ha
cBoii ampiopmsws, Ha orcyTeTBic INpakTRYeckaro o0GOCHOBAHIA,
TCOPIA eCTECTBEHHATO MNPABA COCIYKE1A XOPOmYW CIy#y HC
TOABK0 Haykb mpaBa, Ho jame eBpomefickoli nN@EBRAM3ANIA  BO-
obige. Baarogaps sToii reopim OHAE mpoBejeHH MHOriA pedop-
MH BB OOiactd rpawmpauckaro mpaBa s XVI pbrb; Bs  yroaos-
HOMD upaph Takae; OOHOBIAIOMEMY BIifHIIO eCTECTBEHHAT) Npa-
Ba BB 3HauMTeabHOH cremend oGssamo 4YerosbuecrBo TEME. gro
mcyesan mpecrbjopaHid, MHTKH M EA3HE 33 KOIJOBCTBO H epe-
THYECTBO; TEMP 4TO CBOEBPEMEBHO OHLIM CODOIIEBH OKOBH OC-
Bimennaro pbropumu Tpagmyismn pabersa. *) Hemaayw yeayry

1) 0. ¢.. 8.5. 67, 99, 259.
?) 0. c., S.8. 68, 69, 71.
3) 0. c., §.5. 259—260.

%) 0, ¢., S&. 101, 528, 589.
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0Ka3a.1a Te0Dis ecrecTBeHHATO IIPaBa A Bh 001acTA fuIoco in mpa-
Ba, TAKH KAKB OHA OTBONATSH JOKHYI0 POIS pasymy BB rbab mpa-
cHOCOOTenid IHPaBOBArO INODATEA Kb TOTPEOHOCTAMB KHSHE. )

Ho rak® Kaxs Teopid ecrecTBeHHATO mpaBa EMBIa cephesHHe
HELOCTATKA - CIMIDEOMS 0O0uwem3BBeTHEE 9YTOOH HXB Hepeyme-
J4Th—T0 ¥ TNPOTEBL Hed BB CBOI0 OYepejh HACTYNRIA Deakmid
vh INB meropwueckoll MIKOIN OpaBa. ADDIOPHCTHYECKEMD BaYa-
.[aM'h €CTeCTBEHHAr0 IPaBa OHA IMPOTHBOMOCTABMIA CBOE OCHOBHOEC
noJ0MkeHie —1PaBo ecTs IPOAYETH Bcelt mMpolLiof ;RU3HE HAPOAA.
Ko BpeMeHH BO3HEKHOBeHii HCTOPEYECKOH LIKOAH Teopid ecrect-
BeHHAro mpasa porepobra MOAHYI0 W OYEBHJHYI0 HEy§ayy Ha
npakruel; DONMHTKA CO31aTh HOBHM, ecTecTBeHHHH, NPaBOBOH
HOPAZOKD OKa3aiach HeyJauyHOH, cTpeMIeHie ¥b mpoBefeHil0 BB
JKE3HP ANPIOPHEXD NPHHIENOBS CBOGOXH, paBeHcTsBa H Opal-
¢TBa, HOBeJO JUIIb Kb yxacaMb (PpaHIy3cKodl peBoadioLin ?); io-
HTOMY Teopii HCTOPmIECKOH MEKOIE GHJIa npEpBTCTBOBAHA KaKb
ilpoBO3BECTHEIR TpPesBofi MPaBAH LPOTHBS yBIeUeHIH OMACHHMA
meyranismm. Hecounbnro, rosopurs 3efins, sacayru meropuyeckoi
IKOJH I'POMAajHEL M, TpEOaBuM®B, 001ieE3BBCTHH; OZHAKO H HEHo-
crartkm es ovemop Beamkm. IIpeskae peero ona me orrbarajsach Kakb
cakgyers ors anpiopusma, IOCIIOJCTBOBABLIALG B TeOpPiM ecrect-
BeHHAr0 NpaBa’); 3aTEMT 60Ab1I0M est HEJOCTATOKD COCTOND B IIPC)-
noIomeHin, GYITO PEMCKOE 1IDABO OCTaeres uasceria xbiicraylo-
WHAMD NPaBOMb, HE CMOTpA Ha usMENFOUidcs RUSHEHHHES OT-
HOIIEHif; BH TOMB, YI0 OHa OYBEPHYAACH OTb COBPEMEHHON Npak-
THEA Daju NPAKIOKA ®e, HO TOJHKO JpepHEid, orsuBuIell; Hcro-
payeckas nmKoaa phgaers Goabuiylo oMIAGKY, peAyDUpYd CBOH e
co0CTBeNHHH UPHHIMIYG WCTOPM3Ma Kb JOMHOMY Hiealy, Kb
CTPEMIeHII0 BACTHTH B HENOJBREHHXD (OMAXD M3I06ICRHON
SII0XH PHMCKOHA KIacCHYECKO#l OPACHPYACHNIH; A He MEeHBUyl

H 0. ¢, S. 105
2) (. ¢., S.5. 85, 121.
3) 0. ¢., 5.5. 16, 126, 284.
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omadky —BooGpamad, Oyaro IPAKTAKA €CTh NpPOR3BOIL: BBIH
amobumoe  abrnme meropnyeckofi wkoAn, oGHIHOC NHPaBO, HB-
aneres HMCHAO SRUBHEHAKME HPOAYETOMD CAMAT0 HPAKTHUCCKAro
xaparrepa '), H Meroga, # ciaBuwie BUB0IH HCTOPAMCCKOR KON,
rosopurs aaabe Sefis, necomnbano somun. Kakbs momers cay-
IRNTL COBPCMCNHEME LOTPEOHOCTAMT  poMantuyeckifi, anpiopuo
HOCTPOCHHHH Hieans 1pasa Hcropuveckoil muroan? Rakia na-
4244 JA8 PCUYIHPOBAHIN COBPCMEHUNXT TOProBRX®, weabinofo-
PORUBIXD, TCACTPAPUEXD 1 T, 1. JBAG MORCMB MH UOMCPHHYTD
usp upontaaro? Uro kusers, 10 He moikers OWTH  HEHOXBURLO
npukpbmieso ks npomaomy ). Ho ubms me, BB Takoms cay-
uaB, olycaopaupaerca ycnbss m aBropurers Teopin Heropuue-
ckoft sxoan? Ha aro ecrs muoro npuunns. 3o nepsuxs akro-
TOPHA HAaYaJga PAMCEArO 1)aBA, NPOBEIEAHEA €W BB HKA3Hb, OKa-
321HCH BB BHCIEH creneny 1whiecoofpasHsMn, B0 MHOTIS KH3-
Henna ornomeHis He m3wBHEMIMEs ckoabko HEAGYEL sambro.
Jarbms BB camofi Teopim meropuyeckol NMKOJIL ectb MHOIO JOC-
TOUHCTBB, BB YBICYEHIM KOTOPHMH HEIOCTATKM ed OBLIE Yiy-
wenst 136 BAga. Ho Goabuiyio poxs cmrpain M uucro prbumia
00CTOATENBCTBA—CE OO0 CrOPOHH IaHHKA, BW3BABRAY (Ppan-
nysckofi peBoxmionieli, sacraBmia BuibT BB peakuim NporEmD
TCOPIR €CTECTBEHHATO IpPaBa IyTh HE eJMHCTBEHHOE CPeJCIBO
CIIACEHI OTB Y®ACOBD AHAPXIE W TeppopEsMa; Cb IpYyro# cro-
POHH HCTOPEYECKAd MIK0JIa He 0pesrala HAKAKAMH CPEICTBAMH,
9To6H oGesneunts cedb ycnbXbs—3axBarmIa BL CBOH DYKA BCIO
MOBPEMEHHYI0 0PHIAYECKYI0 JATEPATYPY K 00Pas30Bala CBOIO HAp-
1i10 WM <KIFKY> , KAKD TOBOPATH Jefflfh, J0CTaBIAA CBOEME CTO-
POHUTKAMD yUeHHs cremend, fodwHoctw, mMera m 1. m.%). baa-

1) 0, ¢, S.8. 269, 272, 274, 232, 283, 2%4.

2 0. ¢., §.8 127~ 12R. Macca upnufpost va eTp. 191—192 1 194~ 206.

) 0. c. 8.5. 121, 333—134, 264, 292, 293,294. ocabiuee o6pibenie
BEIBBAHO OYEBHJBO KakWMm Hu6YAL JUYGBHMA HeUPIATHOCTAMM aBTOPA Cb
EbMp In60 3% YUEHRXD HeTOpuueckoli MKOIN, TAKDL KAk® ITA MEOIA €TO-
HTH KOHEYHO BHile BCAKMXD MOJOGHEXD noi0spbmiil u orpoMENE yenbxs
eA CIAMmMEONDH XOprmo 00BACHAETCA €8 BCIHEHMH 3aCIYTAMH.

12
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rojaps BHIOTEYKA3aHHKME HEIOCTATEAME Teopim meropmueckolt
Ko, BeaBjcrBie OTYyAEJeHiA TeopiE OTH NPAKTHKH, HOCTpPa-
fala HC TOXBKO Teopis, cTaBmas OXHOCTOPOHAeH W ampiopmoif, Ho
H NpAaKTAKA, MOTOMY 4YTO MAKAR TEOoPis OTTAIKMBAJA OB ce0d
awogeli nparrarn '), PascymueniaMs o neo6XogmMocTs coejnHeH1a
TEOPiM Chb TPAKTHKOH M JOKA3aTENHCTBAMH BO3MOMHOCTH H JIaiKe
nens(GbmEOCTH CO3JAHIA 0C000, mparmuueckow, WIKOXH NDaBa
NocBALIeHa Bed KHEra Jeima 2).

Bw uncab croponnumross lepmura ects J0BOABHO o6mIHp-
Had TpyIna mHEcareiedl, NPHIAIOIAXD 0COOEHHOC, HHOTJA TARE
NCKI0OYHTEIbHOE, 3HaYeHie preMeHTy cmiw BB nmpash. Beabucrsie
aToit ocobemmocrr mx® Bo33phmiii mm Burbisems pascmorphuie
uXB TEeopiE BH 0cobyi TIaBy.

) 0. ¢, 5. 318.
%) Bs ocobemnoctr cTp. 2, b, 26, 31, 61—63, 80, 127—128, 138, 141,
145, 152—154, 189—192, 353—354, 356—358, 381, 447—449 u MH. xp.
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Cuna u npaso.

[Mapariessno b passuriems teopim lepmara BB wocabio-
BareAsHOMS DPank ero paGorh, MOABH CHILHEIME BIigHIEMD ero
upeii —onperbaserca Bp nayxb npasa nbioe Haupamienie, Bb
Goasuledl mim Meabutell CTENEHN OTOMKJECTBIZIONIECE IIPaBo b
CRJIOH.

Vite BH 1HECTHICCATHED TI0JAXH X & PYMB, KaKh MH
amban cayvaidt yGbparscd, BhcraBHIB 3Ty Touky 3phmia; Haum-
HAd e Cb CeMAJEcATHXD rOXOBH 10 HANDaBIeHie HOIYYaeTs
JIOBO.IBHO B3HAYETeItHOe paspuTie. CTEHHIO M HI'B TIOBODHTE.
910 CyOBEKTHBROE HPABO CILIOMb M PHIOMB CO3TAETCH  CHINI0,
HanpawBpt upm sasrapbain Gesxosuimo#t Bempbio, npu TpioGpk-
TeHin ImpaBa COOCTBEHHOCTH II0 I2BHOCTE H T. W.; ') DaBHBMD
o0pasors M Hepbako sambuaem® 1mojo6HOE dB.IeHIe W BB IpA-
BE o0bexrnBHOMB., Meropuueckas ImKoda OTPHIAETH 3TO, MO ef
yuenil nmpaBo cosgaerca He3aMBTHONR TBOpUEcKOi IBATEILHOCTHIO
HapopHaro gyxa. Be sToMb yueHim ocraHeTcd HaBCErIa HCTRH-
HEMF ykasamie, 9r0 OpPaB0 eCTh OPTaHHYECHAd 9ACTh AH3SHH
Hapoja, BBTBL ero wcropmueckm claraiomefica KyIBTYPH, BB
sHayATenpHON MBpb cBOGOAHAZ OTH BIIAHIA ciyvas ¥ IPOHE3BO-
ia. %) Ho copammpaerca—scerga .IE TpaBo Pa3BHEBAETCA YKAR-

1} R. v. Stintzing, Macht und Recht, 1876, S. 6-&.
%) 0. C, S. 8.—3xbey cxbiyers o0pAcHATL, 9T0 REKOTOPHE HACATEIN

paslupaeMaro manpapiecaia rosopart o cuab u upaeh, o6ospayan nepmoe
HoHaTie cIOBOMD Gewalt, nMboWRAMD 03HO, i TOYHOe, 3HAYeHie—CHIR; 1py-
1*
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SAHABLIMD MHPARME A HezamBrHrMB vyremn? Pasgh Bb ofaacrn
mpaBa He gbiicrsycrs BeeoOHIET BaKOHB —UTO BCC CVIECTBYHO-
mee KOURHO sasoesats ce0b moaomenmie myrems Goppom? ') 1
ecAn Jame UPH3HATL OPOHCXOMIeHie LpaBa THXHME 0 Henambr-
HEIMD [IyTeMB, T0 BCe TAKM €Clb OJUH'h MOMEHTB, KOTOPHIl
pE3ko OTIEYACTE IPABO OTH JPYUAXE DACMCITOBD KY.IBTYPH —
aro MoMewrs upuHy#ienis. [Ipasopms posspbuis, muwbuin, yobw-
JeHig MOryrh KOHCUHO BOBHUKATH HesaMBrHO, 1ah OW MHCTHHK-
THBHO; HO Yro0h 00paruThea BS IBAcIByOHIEC LPABO OHM A0.1%K-
uu  npiodopberm  mpumypmressuyw cmay. ltowvromy cmaa cern
saements npasa (Die Macht ist demnach ein Element des
Rechts). ?) ObitcrBurenasno, upogoamacrs CroHIMHEDB, yiKe B
o0maHoMs npawb mu 3ambuaems 2101 sicmenth. BbiL peeod-
uice yobmprenie Hapoja, HA KOTOPOMS BHALETCH OOHYHOC IIPABO,
He lpegioraracrs equuortacis. Odutecrsenuoe mubuic Bb ayu-
mens ciysal ecrs mubrie 00ABUIMHCTBA, & Yacro OHO ORBACTH
mubuiems TBXn, Kr0 MOKeTD TPOMYE APYTMXTH BadBuTh 0 ceGb.
Taxe n mpasopoe yObmaenie ecrs yObmmenie roro kdacca na-
POJXa, KOTOPHH IOAB3yeTcs HAMOOABIIAMT BAifANieMb, u JMIID
pasdmasemcn 910 yObmpgenie ocrarpueiMm; T. €. Goxbe cmAbHAS
yaclrb HaceleHig npepmuckBaers cradbitureit. ®) T'Bus we membe,
MPOZOIRAETE aBTOPH, BB 00JaCTH 0paBa Wied HIETH BUePe)H
GHJE: 9T0 HOPMAJIBHEI, HeoOXogmmmil mopajoxr seunjeir. *) Ho,
OroBapUBaeTCE OHD ceifdach ke OmATH, MHCTOPIH IPELCTABLICYD

rie me ynorpebrawTh cioBo Macht, ossavapomee H cHIy H BIacth, yrd BHO-
cHTh HbgoTopylo HeouperbieHHOCTh BhH XL TeODiH, TAKD® KAKL OHH HHOLAD
kagh OH BOaJalTh BB HrPYy ABYMA sHauemiamu ofHoro crosa—Macht, Mu
GyleM® HepPEBUJATH DTO CJIOBO TO BAKTD CHAY, TO KARKDL BIACTb, CTapaich Kawh
MOKHO GXuke NEpelaTh CMHCIS® HOLIMEHHKOBSD,

3 0.¢,8. 9 ,... das Alles, was wird, seinen Platz erkdmpfen muss
gegen Das, was war und ist?*

»0.¢.,5 9.

3 0. ¢, S.5. 10-11.

9 0. e, S. 12,
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Hamp BB macch cryuaens ofparioe aBiemie. Ilperopexiit agmirs
yCTAHOBIATE HODMH 1paBa He Oyayun cTBCHAEMD 3aKOHOME:
YacTo0 IPETOPs JABANL BAUIETY NPABONDPETA3AHIAMSB, 3aKOHOMD
He MOKDOBETEAbCTBYEMHMD # AA000POTD OTEKA3HBAAD BB 3a(ATH
NPATASAHIAMB, OCHOBAHHHME Ha 3akomb. Bo Bcakyw smoxy cy-
M[ECTBYeTH: DA3HHIA MeMREy NPaBOMT BH TOMTE BUAE, Kakhs OHO
3HauATCd BH 3aK0HB, m BB To# Qopub, xaws omo mpambraercs.
Naxbe, mpaBo HE MOKETH BCero MpeiyeMoTphrs, Bcerya BB HeMb
ecrs uegocrarer u mpodbam (Mangel und Liacken); momoame-
mie mocrbfEAXD W HCOpaBIeHIe MEPBHXB JOCTHraeTcd CyreGmoil
upaxreko# (das Recht der Praxis). Bs ocoGenmocrr sexmkxo B3
aroMs cumerh smauenie cyzeGHON UDAKTAKE BE paHHie mepiogel
HApOLOBs H TrOCYZapcrBs, HanpEMBps cyzors meddenoss BB
cpezaestkoBodt I'epwanin. ') Pemennia pmmckaro mpaka B I'ep-
MaHid OCHOBHB&IACH HR AaBTODHTETE HMIIEPaTOpPCKOH BIACTH.
Jorasano, 4r0 pEMCEOE IPABO HAEOLEAa He GHAO0 CAHKIIOHEDG-
BaHO rocygapcrseHuofi Biaacteo BB l'epmamim, HO ¢B ApyTOH
CTOPOHH HHAKTO HE CEAXETH, YTO HOPMH DAMCKAro mpaBa Grau
CO3A3HE NpaBoBHMB yGbmieniemt I'epManckaro Hapoja: puMcEoe
IpaBo0 ympoumIoch BH l'epManlm BB Qopmb oGmunaro mpasa
BexbacrBie owubounaio yobmuenis, Oyiro repMaHCKie HMIepaTo-
PH 4BIAOTCS NpEeeMHMKAME DHMCKEXBD; Kpomb Toro malo samb-
TETH, 9T0 DPUMCKOE IpaBo NPoBOZHEIOCH BB I'epmanim BB ®usHb
KIACCOMB IOPHCTOBL, & TE nocrbiaie moiyuassm kb TOMy BO3-
MOKHOCTh, ABIAACH OPTAHAMH CyZa, O0CIeYeHEMME COOTBBTCTBY-
omelt Bracteio. 2) OpEaxo Bo BCEX® mpABeIeHHNXT CIyYadxs,
EOTIa OpaBO Co3Kaercd IpeTopoMs, medderamn, CyIbaMA — 33
HUME CTOHTH TOCYZ2DCTBO, BIACTh CBOK BaHMCTBYIOT: OHH OTBH
rOCYZapPCTBEHHOM BAACTHE, BIACTH HXD OCHOBHBaeTcE Ha JbiicTayso-
meys npasb. Orxysa e BIACTh y TOCYJAPCTBR, COSJR0IMALd
upaBo? [Ipawaro orebra Ha 3TO JaTh MH He MOEEeMD, TAKb KaKb

1 Q. e., S.S. 12—16.
3 0, ¢., S.8. 17—18.
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GesmpaBHALO COCTOARiA B Mcropim MM He 3HaeN®. Ho kocBes-
B0 pBIIATE BOMPOCH MH MOKEMTE KOTfa WPH TOCYAAPCTBEH-
BHXE [1€PEeBOPOTAXH MPABOBON MOPATOKE BPEMEHHO YyHUUTOMALTCH,
TO 110 BOSCTaHOB.JIEHIW cIOKo#cTBia 0B BHOBb cosmaercd. M cos-
Jaercs OHB HHYEMTL HEKME, Kaxh cdiolf, Biracrbio. H ouens
yacto BiaacThio mobbamrensn. I'mb mbrs mpasa, Tams crbrosarers-
HO TIPaBO COBIAETCA BIACTBIO. 1)

Ho, smagmrs, cmra npegmecrayers opasy (Macht vor Recht)?
OcrapaM® 3TH H3AO0JIEHHHA CAOBEYXE B TMOCMOTPEMT Jydlie—
970 Takoe 9Ta BIACTH, 8Ta caAd BaacrH? orBEgaers cams celh
Crasuuers. %) He wyckyim gvesosbueckux®s DYEP CHIBHH, He
IBHRYUIif MamWEAME TapE, & BOAd, KOTOPO# OHA TOCIyIIHH.
Baacrs ecrs rocmogerBo Boam Hagp cmiofi. ) Mm momer® TO-
BODHTs 0 Xopomeil B xypEO# BIacTH CcMOTPA IO TOMY, cIbryers
I¥ BOIA XOPOWIEMS HIA JYPHHMDH ODPHANANAMB, H TaKb CEd-
3aTh c000pasHo THME ncaxAIecKEME BaiaHigMB (geistige Medien),
KOTODHA HOXYEHANTE cmIy Boxb. *) Haws mpaBo, Taks W BIACTD
ABAfeTCd TMPOIYKTOMB HCTODi, BOSHEKAIOIIAME BH MOSHW HAa-
PONOBE M35 B3amMOIBHCTBIA CAOBHHXE NPHAYMHB. J)

' Bonpocs o B3amMooTHOWIeHiM CEAN E TpPaBa OCTAETCH, Ta-
EBEMEB 00pasoMs, y OrEEOEAra OTEPHTEMB—IIPABO CO3IAETCA
CHIOH#, 4 CHIA OCHOBHBAeTCHE H4 MCHXWYECKHX'h BILAHIAXB,
nofuEHgeTc Borb m Momers GHTH xOpomed m AypHOHR. A Memyy
Thus phienie Takp O1Msko B WPOCTO: WPaBOBOE TODATOKE €CIH
pesyabTaTh B3anMofbiicrBia curb, 9T0 HecoMHBHHO; HO IOPIXOKD
9TOTH BB MOJABIAIOIIEME GOXpMAHCTBE CIyIaeRs XODOIE, TAKh
KaKT OHB CO3IAETCH €CTeCTBEEEHMS 0TGopoms. Komeuno, omubkn &

1) 0. e., 5. 23—24; ,Und die Macht ist es, die es gestattet®, S. 24;
S. 25; ,Wokein Recht giebt, da ist die Macht berufen neues zu setzen®, S 26.

% 0. c., 8. 26.

% 0. e., B. 26; ,Macht ist die Herrschaft des Willens ueber die

Erafté, 5. 26.
4 0.¢c., 8. 27.
5 0. ¢, S. 32.
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Fame 3I0YI0TeOIeHid —BOBMOKHE K HAGMIOKAI0TCH J0BOABIO YACTO,
HO BB o0n[eMbs ¥ rl,'IaJIoucs 001eCTBA CH ILIOXHMU DOPAAKAMY
rubuyrs. CabgoBareabno camu#i (QakTs cyuiecTsosamis THXT
HIR WHEXB OCWecTBs HIX TOCYFADCTBH Y&E TOBOPUTD BL HOAbL-
3y TOCHOACTBYOIIAXs BB HHX® HODARKOBS. He 1uoroMmy jaunas
HODMa ecThb HODMa IIPaBa, 4YTO €& Xoyers GOAbIMHCIBO (BD
00w9HOMD 1UDaBh) BIM TOCYZAPCTBEHHAS BAACTh (BWKOHB); a 10-
TOMY OBa EeJaHEa, uTo oHa xopoma. Camo coGoio pasywmbercs,
9TO FOCYAADCTBEHHAA BIACTh MOEETH YCTAHOBATH KAKYI YrOLHO
HOPMy H Bce, 9€r0 TOCYAADCTBEHHAS BJACTH X09eTH, GyXeTs mpa-
BOME; HO X0YeTh FOCYARPCTBEHHAR BIACTH MOIE3HAr0 B XOPOHIArO.
IocyzaperBo ¢b IypHEIME yIpaBieHnieMT mOrE0aeTh ¥ y&E OJUHT
¢akTs CymecTBOBaHIA H PasBHTIA JaHHATO IOCYJaDCTBA €CTH He-
OCIOpHMHEYE apryMenTs BB I0Ib3y OTHOCETEIRBOE mbaecooGpas-
HOCTH ¥ OTHOCHTeAbHO-XODOINAro KayecTBa €r0 3aKOHOBB M J0-
Ka3aTeIbCTBO TOLO, YTO €r0 IPABETEILCTBO CTOMTH HA BHCOTE
TIPHE3BAHIA.

Bors crapy ma sty Touky 3pbmis, mommmas nogs cmIoi
—CHIy TIOCYyIaPCTBEHHOH BIaCTH, ME y&e He 3aTpyAHmMCH
CKa3aTb, 9TO CHI& CO3ZaeTs IPaBo—@GO UTO &Ee Takoe Bech
Miph, Kakbs He EOMOMHALIA Pa3iudauxs® cEan? U passb comianb-
nuf uips cocraBasers mckaouenie? Ho Bompoet o ToMB X0po-
W0 J¥ HIE NyPHO TO, YTO INPABO CO3JAETCH CHIOH -ABIgercs
BOOPOCOMB NpPa3THHMB, TAkh Kakb (aKrs, O0esyCIoBHO Heolxo-
JAMEE, He MORETH ONTh HE IyPesh, HH XODOMIb.

Ha sbckoxbko mHO, X0Ta # Oimskoli kb CTAEHAHTOBOH.
rourk sphmig cromrs ABrycTts Ilrypm s Msgamsyio np
1877 rogy xmmry <«Der Kampf des Gesetzes mit der Rechts-
gewohnheit> 5TOTH aBTOP® HAYWHAETH KPATHEOE HCTOpHIECKOH
IIEOAH, YEABHBAH, 9T0 B033pbHid 9TOi IIKOIH, 6YATO HPABO €CTh
NPOAYETH HENOCPEeJCTBEHHAr0 HapoZRaro yobmjemis, Gyiro pop-
MH HI¥ HCTOYSHEKA HOPAB3—32KOHD B OOHUAH—TOILEO CPeICTBA
noszsania upasa (Erkenntnissmittel), Gyaro upaBo npomcxoisTs
Gess GoppOn Tuxo # HesamBrao—uto Takis BosspBuia phuurels-
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whitmmas  oopazons mwporasopbuars gbitcrsuretsnocrn.  Kro
MOKETD IOBHATH 9HT0T> HaPORHNH AYXH ¥ UTO CTanoch OH Cb
3aKOHOEATEISCTBOMS, ecau O TPELOCTaBieHO OHIO CyOBerInB-
roMy yemorpbuiio kamiaro npuMBraTh Wam He mnpumbpars za-
kous? CTomTs TOABKO OGPATATH BRUMAHIe Ha OCHOBHBAIMEeCA
Ha o0wval npumbmemie uywaro mnpasa ®s I'epManin., uTOOH
nocrapats BHE comndHis BO3MOKHOCTE 06pa3oBaHid 0GHYHATO Tpa-
Ba BOUPeKH HapoxHaro y6haenia, moMumMo mpoaBiaenia xbareasuo-
cra mapograro xyxa ') Cams ITypM® ropsuo oTpuuaers BCAKOE
sHavenie mapogmaro yObmpeHia Jid oOpasoBamids mpasa. Beawoe
yObmgenie ecrs cyGrexTaBEOE MOAATIe I HMEHHO BeaBicrBie cBoeit
Cy0BeXTWBHOCTH HE MOEETH CO3%ATH IpaBa. Nakh OH CHIBHO
HR OEI0 cyGbexrmBroe yObmpeHie, HHMKOTZa H3D Hero He BO3-
HHKHETH OOBEKTHBEOE MOTYUIECTBO Npasa. [aKb HasHBaeMoe
opinio necessitatis ne ecrs yOkmaedie, a IyBCTBO MOJIWHEH-
Hocrr {das Gefiilhl des Gebundenseins) cymecrsyoluieMy fmo-
PafKy, 1o9eMy 5TOTH (arTHiecKili HODAZOKD ® CTAHOBHETCA Mpa-
BOBEIME, OTa CHI3 00LEKTHBHDPYIOLATOCI IPABOBATO NMOPAKEA 7
ectb ocHOBa OOHWymaro mupasa 2) IIpm o6pasoBamim oOHIHATO
HpaBa MePBOHAYAJIGHO CO3HATEAbHOE H MPOM3BOILHOE IOBTODE-
Hie ogHore m toro ke obpasa pxbiicTBili mpeBpamaercs mocTe-
HeHHO BE G§e3C03HATEIbHOE ¥ HEBOJABHOE W TAKNME 00DA3OMD
¢b TeueHIeN's BpPeMEHH I0JA HAYHHAITH YYBCTBOBATH Ce0A KAKD
OH CBA3AHHHMHE HEOGXOEUMOCTHI0 MOCTYHATh BB OmpefbienHHXD
CIyJasxh HMEHHO TaKh, a He HAaYe; TAKAME 0o6pasoms (axrh-
9ecKili NOpAIOK® B3aHMOOTHODIEHI# BB 00mecTs mpeBpamaercd
BD OPaBOBO# ¥ CTaHOBATCA BOBMOBHHME M3D DTAXH BIAHMOOT-
HOMERi# abcTparsposars W3BECTHLIA HODME, KOTODHA K HARH-
BapTca HOpMaMw oOmumaro mpasa. Bb ofumecTsb Habrogaercsd

1)y A, Sturm, Der Kampf des Gesetzes mit der Rechtsgewohnheit
5.8, 2-3.
3 0. ¢, S 6.
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dopria uurepecoss; ') ara GophGa MHTEPECOBT MPOLNIKACTCH 10
1TBXB 105, 110Ka CHIOK BpPCMewh He cosjgares masberunil gax-
TRYeCKil UOPALOKD; H3B DTOr0 (PAKIIYecKaro MOPLIKA LPH €ro
TBCPIOCTH W HEM3MBHHOCTH 1 Pa3BABAETCH UVBCTBO CBASAHHOCTH,
nbkag mieaipHas Cma4, IIPUIAOWAH XAPAKTEPD HEOGXOIMMOCTH
HOPMaMB 9TOTO (DAKTEYCCKAT0 MOPAZKA. KHAKL TOIbKO fBnTCs!
970 UYBCTBO HeOOXOLEMOCTH — MH HMBeMB HAINOO o0WyHOe Ipa-
Bo. %) Hss sroro mm Bmpmms, uro lllTypws jouwems Gu1b NpE-
YECIEHS Kb yYeHHMB, BHBOLAU[EME [ODABO H35 CHIH, TaKb
KaKD OHB NPAMO OIperbrgers UPABO KAKB Pe3yAbTarb (opblEl
MHTEPecOBh: BB KAKUXD (AKTAXH BHPASHICH pPe3y.IpTard 3Toil
GopLOH, Kakis HOPMH OOUECTBEHHHXE B3aWMOOTHOmeHil cio-
marcd Bh 5Toff (axTmdyeckod GoprOE—TakoBo W GyleTs mpaso.
() zakont wme OHD UPAMO TOBOPHTH, YTO HM3IABATH BAKOHB MO-
SKeTH JHIIb TOTH, KFTO MOKETH IPHHYIHTh Kb HOBMHOBeHiw. %)

Xors 1Hrypus mepbaxo caus cedk  nporusopbunrs,
BHCTaBASETH BB 9YAcIE OpA3HAKOBR 00HuHAr0 mpasa opinio
necessitatis, ¥) rosopurs, 4ro Jakruueckiit noparoxs (Uebung)
cams wo ceGb me coszaers mpasa,®) Ho 910 BCe ABIseTcHA c1bil-
cTBieMs HeycroiumBocTd ero Bo33phmiil BooOme, ocHOBHAA Ke
rouka 3pbHiZ ero scua m mHecosubuua. Heycrofiumsocrs Bosaph-
mifi Irypua rarosa. wro e Apyroif xaurb. usiasuoif wepess
mects rBrs mocak pasofpaHHoll HaMA, OHB OTDEKaercd OTH OC-
mosHOfi Toukm 3pbuia aTof mepeo# kAmra. Kpurara bpanimca,
TOBOPETH 08B, yObiA.1a Meus W # NPHE3HAIO TEHePh, ITO OIHOrO
NPERYEJenis a9 IOHATIA 3aKOHA HEZOCIATOYHO, DABHO KAKDL
OHYHOE NPABO BEAIETCS HE HA OYHOMD (PAKTHUECKOMB mpuyMb-

. 1) AMeHEO—NPHHEHIT 10IB36, Blifnie Klacca WPHCTOB'b, UpeRpaicyikl,
cmiIg wHepuin; 0. ¢., 5. 15
% 0,c, 8 14
30 e, 5. 12
Y 0. e, 5. 18
% 0. c., S. 14.
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HeHilm JAHALIXD HOPMB; ¥ JAJ 3aK0HA H i1 OCHYHAr0 Ipasa
HCTOYHEKOMB SABASETCS HPABCTBeHHas NOTpedHOCTh 00Wewia
(der sittliche Geselligkeitstrieb). ') B uacrnocTn npm BosHEE-
gosenin oCHIFaro npasa phmaloumyio poib ATPAETH HAPOZHOE
yOtmaenie, u wumenso yokmgenie BEH TOMB, 4TO ZAHHAA HOPMA
ecms HOpMa mnpaBa (Recht sei). ?) Bn cabpywoweit xunrb,
«Gewohnheitsrecht und Irrthum» Hlrypms omare cramosamTes,
E H3 9TOTH DPas® Gess o0BicHeHil, wa mpemH0 TOUKYy 3pbaii.
Odmget soru, oOplare yobmyemid, roBopATH OHH, HE MOEeTSH
outh, Cesrasce sa Ilurrensmana, oms cupammBaers—rrb obuse
MO3I's O HEDBH, cospatoutie obwee yOobmperie u Boxw? °) IIpaso
BO3HEEAETH BB 00ps0E 3a .cymecrsopanie mrim Bbpsbe cpemnm
RA3HEHHONX NBATENPHOCTA, TaKD EaKp HKHASHb €CTb HAUTO HAOE
Kaks KbaTeasHOCTD. *)

Wspberamit Agxoxsds Mepkeas TaKKe He Pash BH-
cka3uBaJb yObmiemie, 4ro cHAa ecTh HEOGXOZMMHIE dIeMEHTH
nouaria npasa. Bs ogao# crars® 1o nosoxy kimra Toma <Rechts-
norm und subjectives Recht> Mepxexs Memay mpoduMs roso-
DETH, Tr0 MOHATie NpaBa 3aKLOUaETH BB ce6B sleMenTs CHIH,
uro Bexbmig camu no cedlh, KaKDh TAKOBHA, Be COCTABIAITH IIPa-
Ba. MuneparuBraa d¢opma mnpepmmcamifi cBoficyBemHA HOPMaMD
m Mopaxn B pexrrin. He aprgzerca ocoGernocTsio mpasa 1 10 06cTod-
TeIb€TBO, YTO HOPMEL IpaBa OXPAHANTS YeloBueckie muTepecH
(die Forderung menschlichen Interessen bezwecken). %) Oco-
Gemno pbsko aro Bossplmie Ha mpaBO Kaks Ha cmay Mepxkeisb
BHCE23a0% BB EPyroff EypHAIbHON CTaThB, cHENiaIbHO MOCBA-
MeHH0# 9TOMYy BOUpOCY. JJeMeHTH CHIH, I'OBODHETH OHE TYTD,

1} A. Sturm, Recht und Rechtsquellen, 13883, S, 26.
) 0. c., 8. 47.

3) Sturm, Gewohnbeitsrecht und Irrthum, 1384, S. 23.
% 0. c., 8. 31.

5) Dr. A. Merkel, Rechisnorm und subjectives Recht. Zeitschr. f.
pr. u., off. Hecht, 8-ec Bd. (1879), S. 3837.
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ABAAETCA CYIECTBEHHEIMT IIPHBHAKOMT BCAKATO IIPaBa; CAMO
UpPaBO €CTh BHLD CHIH, KOTOPOH npueyiud masbeTHws Bhenmis
cBoiicrea. ) Iro pbaxo fpocaercd BB I'Ia3a. €CIH MH BILISHCM,
na HEKOTODHA 0CO6EHHOCTE HOPOHCXORZEHIA npasa. Db kavee ruh
OJHOI0 3% IEPBHXD 9AeMEHTOBB, H35 KOTOPHX'BH CIAraelca Ipaso.
M5l BCTpBUaeMB® IIHPOKO DACIPOCTPIHEHHOE ABIEHiE CaAMOil0-
MOmE—CHOPS 3a mpaBo mepbiko paspbmaerca (pusmueckoif cn-
z0% cmopsmuxs cropond. *) Cp IpOrpeccoMt KyJLIypH 3le-
MEHTH CHJH MOCTCIIEHHO COCPEeNOTOIEBAIOTCA TAME, OTKYIAd A0A-
MHH ECXOTHTH HeHTpaipHrA phimemis m 1I0CTAHOBICHIF: CRIA
CIOPAMAXS CTOPONS 3ambBEaerca Taxodf Bmcued cmioi ). llo-
cabicTBieMs 3TOr0 00CTOATEbCTBA HABIFETCS yMeHbHIeHie Ipo-
THBONOAORHOCTA MER]Y CHIBHHML A CI1a0HMB:. Hao60poTH—
00BEKTHBHOE NPaB0, Kak® BHCINAA HEIHNENpiATHAS CHAA, MOIY-
yaeTs Jake BOBMOMHOCTh B3aNIMIATH C1abaro HPOTEESG CHIb-
maro. *) W rtakEms oOpasomts BmBcro xaormueckoil GopsGH
oTaBIbHLXT DPABHOOUDA3HHXS BOIb ¥ CHIB BB 06uieCTBE 103y-
yaercd peryipylomee eimpoo0pasie mpexmucanift ojno#f BHC-
welt Boxm °). Mo cuxs mops, rosopmrs BE sakiwyexie Mepkeas.
5T0 00CTOATENBCTBO OT3RBAIOCH (1aroupiaTao Ha xoxh weTOpiE—
# MH BHpaBB TOro ke omAzaTh 0TH OyAymaro. °)

Bw apyruxs coummeniaxs Mepreis cToRTS HPEGIAZHTEIBHO
Ha Toli e Touxk sphuia. Bw coedt IOpmymueckolt JEumKIOmE]iN
OHD TOBOPHTH, YTO LPABO €CTh CPENCTBO IJd JOCTHEEHIA ompe-
rbreppoil Wha¥, HMEHHO OHO CIYRHTS YCTAHOBIEHI MHEDHATO

1) A. Merkel, Recht und Macht, Jalrb. {. Gesetzgeb., Verwalt., und
Volkswirtsch., 5-er Jahrg. (1881),5. 4.

0.¢,5. 7.

3) 0. ¢, 8.8. 1112
4 0. ¢, 8. 12.

5 0. e, 8.8. 23—24.
8 0. c., 5. 25.
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MOPAZEA BB OOMIeRHTIH W TEMB CAMEMDL CIYHKHID HHTEPecaMb
AWfed, JKEBYLUXB BH TAKOMB YIIOPATOYEHHOMD obmenin. ') Bs
npapb orimuanrcs KB CTOPOHH — HacTaBienie M MPHHYJUTEIbHAH
cmia. ?) Bo BropoM® OTHOIIEHIH, EaKb CHIA, IPaBO €CTb BHDa-
#eHle BOJH—HJH OLHOTO YeA0BBKA (BaKOHH BB MOHADXIM), HAH
onperbierHaro OOABIINHCTBA (38KOAH Bb KOHCTETYILOHHEXS
rocyiapereaxs), Wi HeomperbieHHAro MuomecTsa  (0OBYHOE
mpaso). ) Ilpn s1oM® NIpEHYIHTEAbHAS CHIA, IPRCYIUIAA IPABY,
umbers ABoakill xapakrepb-—CH OFHOH CTODOHH OHO 00.IaI3€TH
upaperBennofi, BHyrpensefi npmHyzuTeiprodt cmaofi (ethische
Macht); c¢B gpyroit croponm — marepialsbHad C€BIa €CTb TAKEKe
CyumlecTBEHHH NPHSHak® NpaBa: BB cIyvab napymerilt npasa
OHO TPHEYIHTEIBHO OCYIECTBAETCA HAW HACTYNAIOTH HEBWIOJ-
mwg nocabperia piag mapymurens. ') By Iuumrnomnerin Ioasnen-
zoppa Mepkeas BB OGIAXDH YepTaX’® IOBTOPAETH TORE CAMoe.
IIpaBo ecrp opraEs OOUIECTBEHHREXD WHIEPECOBEH;°) Bh HEMS
oramualorcs 18b cropomm—npasoBas Muchb (Rechtsgedanke) n
npagoBai Bo.ag (Rechtswille); mpergnmcanis mpasa (Rechtsbestim-
mungen) cyrs HHYTO HHOE KaKh H3BABIEHIS mpaBoobpasymomei
BOIM; IpaBy CBOMCTBEHHO ICHXHYECKOE M MEXAHMIECKOe IPA-
Hy&IeHie; Ho ecam O upnMbHeHie CHIN CTAJN0 WMITANIHEMB
Bcabicreie BceoOWAro  JOOPOBOIBHAIO IMOBWHOBEHIA HOpMaM®
mMpaBa, T0 OTh TOrO0 9TH HOPMH HE [eDPeCcTatd OH GHTH HPABOMB,
TAKD KaKb 0YeBHIHO BHBUIRAA TPHHYIATENLHOCTH IPUCYIA IPABY
JAMb HG cayval HEemOBEHOBEHIH. °)

1) A. Merkel, Juristische Encyclopaedie, 18-5, S. 13, § 25.

%) ,Das Recht .. wirkt als Lehre und als Machté, 0. ¢, 89, § 15
8. 12, § 22

3 0. c., 8. 27—28. § 435.

4 0. c., 8.5. 29, 33, 34.

5) Dr. A, Merkel, Elemente der allgemeinen Rechtslehre, »% ,Encyelo-
paedie der Staatswissenschaften“ Holtzendorf’a, S, 14.

% 0. ¢c., 8.8. 6, 8, 11, 12.
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Bn njeaxs Mepkesd, Kaks MH BHAAMB, HPOTIAAHBACTE
nhroropast neonpepbaennocrs. To ouk steno u rogHo  onpek-
AHCTh UPOMCXOMALHIC NpaBL HYT UMuAPHIAILNON BRemed cnan
B rocyfapersh; To cumracrs saeMeHTH cHAM Kakh  Ob Bropo-
CICHCHARMS MOMEHTOMS Bh HOHATIH NpaBa, yRasWbas na Hru-
MeCKill DACMEHTH, KAKL HA LMABALA u cymeersennuii '), u ne
SRAABAACL BOHPOCOMT 0 IIPOHCXOJR,’[BHiH ATOr0 BHYTPCHHATO Wi1¢-
menra wh upash.

dyuruoanps 'avencs npamo rosopurs, wro npa-
BOBOH TOPANOKDL cozpaercd rocyrapersenuoil  pracroio.  Onnrs
Yumte Uach, uro vesophucckas kyaprypa  ofycaoBiuBaercs
WHBABK  JI0fed BE oOmecrsh ua navanaxns pasabaenis  rpyia.
Ho yro0st  Bosmomna Gumia commbersas rharesnnoers, ocnoBal-
Rad Ha pasybaenin Tpysa— iyiens Hopuiokh B o6niecrsh.
Hopaxors s107n  cosgaercs rocygapcrsentiofl BAACTHI W HARHI-
BaeTCI MPABOBHMG Hopajkomb. 2 Bub vocyrapersa wbes mpava,
Kakb BBTH NPaBa Bajb TrOCYIAPCTBEUHOH BIACTRIO; HPABO COBRA-
ercs TOCYAaperBeHnod Baacinio. ¥)

JefirHeps roBopATE—HEPRBEHCIBO CHAb H Gopnla 3a
cyuiecTBOBatie ccrb Beceobuiiit sakons, ) BL xhareisHocTH eBoeii
JIOAM TOABEPHEHE BBYHHME B HENPEIORHEMD 3RKOHAMSE IPHUHH-
{OCTH, 1T0TeMy MH JO.UKHH OTBEDTHYTH BCAKYI0 HEelo OTBETCTBER-
wocrs. CaBIoBATEIBHO HEIDABO CANMO TO celh He CyU|ECTBYeTh—
TO, 9T0 IAS MEHH NpPaBo, 114 APYraro Momerhb u Ae ORTB TaK0-
pumb. Cmia ecTb mMpaBo. A TAKE Kakb CHIA BCeria Ha CTOPORS
GOABIAHCTRBA, TO TMPABO OyIeTT TO, 9T0 OOJIBITAECTBO HPASHAIO

1 0. e., 8. 12,
2) Luitpold von Hagens, Staat, Recht und Vélkerrecht, 1890, § S. 10,11,18

3) 0 e, 8. 12: ,Das Recht ist wesentlich ein Machtbegrifi. Es gibt kein
Recht ausserhalb des (taates und iiber den Herrscher, sondern nur ein Recht
im Etaate und durch den Herrscher®.

4) Leithner, Was ist Recht? 1893, &. 13, 14, 19, 57.
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3a Taxopoe.!) JlefiTHep® coBepHIEHHO YNMYCTHIB H3B BHXA HTH-
qeckilt »1eMenTs BB mpapb, 110UeMy ero Teopif ABigeTcd TOW
rpydoit  GopmMo#t  orToXjecTRIERIA CHAM Ch NPABOMB, KOTOPYIO
raks phsko ocysgaors kpurukm lepaura; 9ra KpHTHKA, Hecnpa-
BeLIHBAA 110 OTHOIUCHIIO KB lepEHTY, COBepIIENHO NPRIOAKUMA
b TeOPisiNG BPOxS TOABKO uTO MBAOKeHHOH reopim JeliTHepa.

Boake onpegbacuno Brckasmsatores cabpywomie Tpu nuca-
Teld pasdupaemaro BaMp HampapieHid. Aaousifi I'ediawnn-
reps upamo rosopars— Bul  ofmwectBa whre npasa; (axr,
(pAKTHYECKid OFTHOMIeHid, OXPAHAEMHA O0LECTBEHHOR Oprauusa-
uielt, CTAHOBATCA NPaBOMSH; 2) 1IPABO €CIB CHIA, HEMEHHO— 0O~
srBeHHAH cHIa. *) Bb  kamioms oGuiectst ecrh IEMEHTH PYKo-
BOJAWe ¥ DIEMEHTH NACCHBHEE, NOZIAMAIONISCH; BOAL PyKO-
BOAMIMUXD KIACCOBS M ecrb ofhexrupHoe mpaso.?) To, uro
BYEpa He OHJI0 HpPaBONs, MOMETH CIBIATBCA BABTPA TAKOBHMB—
u Ha0GopoTH; o0umecrso cosxaers npaso.®) Peamrxcs Lepu-
) exb e ps UPEXOAATH Kb TOMY K€ BHBOLY HECKOIBKO UHEIME
uyremd. Cnxa (die Gewalt) cama 1o cedb He ecrs mupaBo, oHa
1045K0 Pakrs. ®) Jamke rocyjapcrBeHHasd BIACTH €CTb TAKKE
TOABKO (AKIMYECKAHs BAACTH, OHA HE ONWPALTCH HA IHPABO. )
Paasunii npmsHaks mpaBa, BB 1IPOTHBOMOJIOKHOCTD MOAE, oO0u-
yadMs B HDABAMB, MOpaIE M IOIATHKS, 3aKiiovaercd BEH BO3-
MOMHOCTH UPUHYIUTEILHAI0 OCYIUIECTBACHIA ero mpeAnmcanii;
TAKOEe MIPHAYAUTEIBHOE OCYIUeCIBAeHie MOKerh BOCTOCABROBATH
AR 9epesh TOCYSApPCTBEHHYIO BAACTD, IHOYEMY POCYAAPCTBO €CTh

1) 0. ¢, S.8. 20, 29, 58.

2} Alois Heilinger, Recht und Macht, 1890, S. 14.

3 0. ¢., 5.8. 16-17.

4 0. c., S.S. 14, 15, 20, 27.

" 0. c., 5. 89.

%) Felix Herzfelder, Gewalt und Recht, 1890, 8.5. 10, 16, 36.
7 0. ¢., 8. 137.
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eARCTBEHHHA TBODeNs B HOCATENb TIPABa, Jake W TNpPABA 06GRT-
naro. ')

K5 cropormurans pastupaemaro sossphnia, xors Bnpotsems
ord Hepbako Bmajaer, BL npormeophuid, HAN0 NPAYHCARTH
AnoHckaro mpodeccopa I'mpookn Karo, cownucnie xoro-
paro mo HTOMYy INpCIMETy MOABRAOCH Hegazao Ha whamenkomn
43HEB, Ja ¥ HAHCAHO OHO HONH BAIAHIEMB JOYTH RCINOYHTEIHHO
whmennoil oopugmyeckoii qwreparypu. Jlogu, roBopuTs OHB, Ha-
X0igTca BB NOCTONHHON Oophlh ¢b cedd nopodHmMu: Gopnia
974 MOKeTH OBTh BHBIIHAH (MEHLLYLOCYAAPCTBCHHAR) HAN BHYTPCH-
HAA (MexEy WHIWBWJYyyMaMH, COMBHMH. COCIOBiAMM M 1. .} B
noGbxIaers KOHEYHO CHJABAEI, 1oueMy »TA Goprba N MOEeTH
OsTh HassaHa GOPLGOH 3a MpPaBo cEABRATO. ?) Dro 0GIiH BaKoHD,
noZo0ENH 8aKOHY MrorhbHid—BS HENEBUIASOBAHHHXD CEPAHAX'B
MOryU[eCTBO OCHOBHBaerca #a (Qusmyeckodt cmah, pb IuBRIA-
30BaHHHXS Ha yMB, Ooratecrsb wmam poxpeniu. %) Jarbe Haro
COBODHTE—IIPABO CHJIBHAI'0 OCHOBHBAETCA Ha €CTECTBEHHHX'b
npepmymecrsaxd (ein Naturproduct ist); 9ro0m ono crago upa-
BOMB BB COOCTBEHHOMT CMHCIE—OHO J0M%HO OHTH HPASHARO
€0 CTOpOHH cra(bimiaro m 970 Hpu3HAHIE I0IKHO BCELa OCHOBH-
BATHCH HA HEBOBMORHOCTH K18 CAIAUEHIIAr0 IIPOTABOCTOATE MOTYLIE-
crBy cmiababitimaro. ')—Cnpammapaercd, Opu 4eMB Re TYTH Npu-
3NGHie CHIH CO CTODOHH CA30aro, €CId OHB el He B'b COCTOSHIN
nporuButhea? He cmorps ma To, uro Karo crapaereca BBectm

1) 0. c., S5.5. 145, 146, 147, 149.

2) Hiroyuki Katd, Der Kampf um’s Recht des Stirkeren umnd seine
Entwickelung, 1894, S. 5, 6, 7, 17, 24, ocofenso 88.

3 0. c., S.8. 25, 29.

4 0. ¢, S.5. 32-33: ,...nur unter der uothwendigen DBedingung
stattfinden, dass diese Gewalt als eine vollendete Thatsache nicht mehr von
der Gegengewalt bestritten wird®. Tose Ra erp. 34,
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RBROTOPRI HTHYECKIl MOMCHTH BB TpaBo, Teopia ero ocraeres
ugcroii reopieft CHAE.

Beb sra mmearern Haxopgres MOLH MOJABIARUEMD  Blig-
uiews [epmara. L'oopa, wro npaso ecrb cuia, OHM HOTH CHIOH
pasy¥BOTE crAY rocyrapersenioil  BIacTd -T0 IPAMO  HASHBAL
ed, wapp l'eiamureps w DLepmeavyeps, 1o BHpamasch olmca-
TEIBHO, Kaxh Mepreab— M PAKMNB OOPASOMT ITOBTODSIOTT MBICIL
Tepunra, wro rocyiaperBo ¢erh CAMRCTBEHHLHE TBOPEIL M HOCH-
PeAb UpaBa. YTHAUBEDYIOTE STH UHCATCAN TAIGKe W TeOPin Gophik
sa upano B yyemie o005 murepech, Kaws rIapHOMT  daementh
upasa. lopropas wiem lepuira, ous HOBTOPSIOTE M €10 ONIHOLH,
uaupuMBPs BECKASKHBAIOTCS CARINIKOMB KATELOPUMHO O POJH LOCY-
dapersa B gBrb cospania mpasa, He yrassiad, 4to yhiro oGcronTi
TAKL BH HACTOAINEC BpEMd, HO He Beerga raxs omuo. Ho ecan
Tepunrs 85 cBoems ysrevenin vh «Zweck im Recht» u crpagaern
9TOH HIIMNTHCH KATCIOPHYHOCTHIO CYAIeHiNl, ¥O NCTUHHKE CMMCID
ero Bos3pbulil MOMHO BOBCTAHOBATH WO HPEXALYILEMD padorams,
4ero Heabsd CAEIATD MO OPHONIEHI TEPEYHCISHHEXE €0 HoCHBLo-
saretedf. Op Jpyro#f CrOpoHs, 9TH NHCATEH WL BOBCE HE KACAKTCH
9TYeCKOH CTOPOHH IIDABA WIH, €CAH B BaTPOTHBAIOTH ed, 10
HpPH 9TOMT BURJAOTH BS ampiopmsus, kakp wampaMbps Mepxeis,
oOpauaouiiics Bh cBOEH DBURKIONEIN Kb MOHATIIO CIIPABELIHBO-
cri. Mexay tbus mm pugbanm, uwro Iepunrs mogpoGuo paspado-
TaIh BOMPOCH O BHyTPeHHe# mpmHygdTensHolt cumrb upasa my-
TEMb CPaBHATEJIBHAI0 M3ydYeHis DABIAYHHXS BHJOBD 001IeCTBEH-
HHXb HMIEDATEBOBB- MOJE, HPaBOBD M OOKYaeBbH, MOPaAIM HU
I[paBa.

Ho Bo BesiroMs® caywab sta mpogo.karend lepmura zacayisn-
BaIOTH BHWMAHIA yAe II0 OJEOMY TOMY, BO IEDBHXBH, UYTO OHE
BOCIPHHANE B JOBOIBHO BEpHO moAaim miem lepWHra; BO BTO-
PHXD HOTOMY, 9T0 OHR BB HBEEOTOPHXD CIyYaixb HIIOCTPHA-
PoBATE cBOe W3JI0menie J0OONHTENMA npanbpavy; ® BB TPeTHEXD
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IimaBa 11-4.

CpaBsuutenbHo-aTHOTpatMyeckan meroaa.

Ecrs ogro Hanpasiedie vh Haywbh upaBa, CTOAIEE COBE]-
menHo 0CoGHAKOMD, HO IIpeicTaBadwinee HecoMHBHRAEIL porpeces
¢PABHETEILHO €5 ACTOPHYECKOH NIKONOH, a BH OKOHUATEABHHX'b
BHBOZaXb HEEOTOPHXE CBOMX'L NpeicTaBarededl jpaxc upnéin-
mawoueeca k» vossphuisms lepmara.

3a wocabpaia Tpu jecarmrbria oOpaacrs Ha cedd BHH-
MaHie TAKb HA3BKBACMAH HCTOPUKO-CPRBHETCAbHAH WAK CPABHA-
TeAbHO-9THOTPapRYeCkas Meroga BB mpask. Yuepme sroro na-
npasieHis He Josoascrsyorca TEME MarepiaiaMu Jis wsydvesis
mpasa, ¢b KOTOPEIMH ONEpHpoBafa HCTOpuYcckan nxosa. Hero-
PAYCCKIA JAHHEI CIMLIEOND HETOCTATOMHBL M4 TOro, 4rohul
MOIR3yACH EMH BHPAGOTATH IPABMILGHEL BRIMALL U IPOWCKOR-
AeRie M CyMIHOCTH lpaBa; HYRHO H3YUHTh JipaBo y BebXb Ha-
POZOBD BeMHAIO WIAPA [0 BO3MORHOCTH Bo ek BpeMmena—m
TOTI& TOABKO MOBHO HOCTPOHTs BBpHylo oOnyylo Teopiwo
HpaBa.

JT0 HaupaBieHie—UIABHHME O00PA3OMT METOZOXOTRYECKOE
M KaKb T2HOBOE Kb NpefMeTy Haurero H3carBroBadig NpaMo He
ormocATed. MH MO3HAKOMUMCH JAHIIG € COTCPRAHICMS BHBOLOBE
0 CYWHOCTH ¥ MPOWCXOMIEHIA NpPaBa, NOIYYEHHHXD IyTeMb
npaubaenig srolt merorw. Ho Tak® Kake xapakreps MeTOXH
m3c1BoBaRia He MO®eTHE He OTPABUTHCA CymecTBeHRABHmMEMS
00pasoMD Ha CAMOMD COZepmaHid PaboTs, aBTOPH KOTOPHXD Cab-
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Aywors 8roff meToxh,—Mum mommEW, mpewfe whun nsyuars od-
iy TCOpilo mpasa B M30OPAMCHIM TAKMX'D uRcArexclH, Brpar-
Wb KOCHYTHCA CMIICIA M JHAUEHIA CAMON CPABHUTCIBHO-ITHO~
rpafuyeckoil MeToxH.

Hecomubnmo, wro Tako#h npiems nscabpobamia, kaws nuy-
ucnic gBiicryiomaro mpaa y BehXE HAPOIOBE SCMHAIO mIapa
110 BOSMOIKHOCTH BB UCTOPHYICCKOME PAsBUTIA., A TOI'O 4TOGH
H3b  COBPEMEHNAT0 COCTOAHLI IPaBA ¥ HACIIAND pach cabaars
BHBOAH 0 JOHCTOPHYCCKOMD Xapakteph jpana LUMBAANZ0BAHHMX'D
HApoxoBs, H UTOOM HIL CPABHCHIT YTAX'D JOMCTOPUICCKAX'S
QopMD NPaBa Ch MCTOPTYCCEH-UBYYCHHNMU #  COBPEMEHHHMA—
BhBECTH OOmic BaKOHK  passuTis  ON{BILHMXD HHCIHTYTOBH H
NOCTPORTE Teopit ipaBa Boodiule —HecoMubHHO, 9T0 Tako# mnpi-
eMb aseabroBania ecyh pacmapeHie H UOHOIAEHIC METOXR AcTv-
puyeckoil mroan. Heropaveeran mxoaa, BMBEro rocnoiersoBar-
el BB Ha.ywh JeAYETHBHORH  MeTOAN, HPHMBHUIL  METOAy HH-
UYKTABHYI0, HO Bbh OIDAHMUCHHMXB pasMBpaxs, usydas npaso
KaKAALO AAHHALO HAPOA BL HCTOPHYCCKOM'S paspHTin, Ho He
00PAILAN HHEAKAO BHUMARLL HA  BOSMUKHOCTh CPABHATEILUATG
vsyucnid npasa. ean uporia B 3baaanch conocraBieRis pas-
AMGUBIX'D HHCTHLYTOBD ¥ PasinXb HapoloBb, TO Takic mpieMm
HOCHIN THCTO CAYYARHLIT XQpakKreph, Takh KaKb oCHOBHA Mie
HETOPIPICCKOTT NLEOTH — HAIOHAIBNBIT XAPAKTCPDh HPABA—HC Bhi-
SRBAIA  OTPeTHOCTI  BH  Takix®  ododmeniaxs.  Upnubaeuie
CPABINTCABIO-SEHOrPUPHICCEOST  METOLH HPOACTARHETh 0NTOMY
necomuBuuw# yporpeces o nayrb npaBa.  pacmapag paMka
upumbaenis #AAYRIMBHOH MeroId, cocaymmpmicll  yme TAKYI0
GOABMLYI0O  Cay:ROY HAYkB npaBa, 1 pocraBisg BOSMOEHOCTDH
Jaapnbimeny n eute Goxbe miogvrsopHony upumbBuenio pHIyL-
i BB dro# oGiacth. !

1) Heconubuno omuGaerea [ocTh, ouiirs UL caMuxs BUAENKXL Wuca-
regefi BTOFo HanpaBiAeHin, HasKBad CPABRUTEALHO-ITHONPAPUYCCKYW) METOLY
se-icToplivecioil  (Bausteine {ir ecine algemeine Rechtswissenschuft au,

13*
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Kaxr Bcagoe HOBOEe HANpaBlIeHie— CPABHATEIBHO-ITHOIPA-
(paueckas MeTO%A BHBBAIA OOcymfenie BB anTeparyph, a we-
phaxo jame B mopmmamie. E#t pbiasuch ynpegn rAaBHRMD 00-
pasows Tpoararo pojxa. Bo iepsuxs, whroTopme ylenue 1y yra-
smBaIn na upesmbpHoe ywaeuemie srofi Merogodt ca  CTOPORHA-
KOB'h: HeAb3d BIIBTh BB CPABHENIE CAHHCIBCHHMI ¢loco(s H3-
carbgoBais: cpaBHeHie camo 10 cefb JaeTs TOALKO MATC)ians
AME yMosaKTOYeHill M OEHOTO MOJARATOIMALO BHAHIA PAKIORh
JAICR0 HEIOCTATOTHO; OYEHb YaCTo NO HEMHOITMWL (fakraMb co-
0TBF1CTBERAN-0/APEHHEA 1eA0BBKD MORETH HOCTPOMTh HPABRIb-
uyio Teopin, Memty Thus Laxn ipyro# myb HecpasHenno GdAb-
maro Qpagraveckaro marepiaia ue cymbers smBecru HUKAROH
saxonocoodpasnocra. Do BTOPuXBE, W00 ¢oGparh Marepiadn Jad
CPABHITEILHALO HBYYEHIN KaKaro HuOyss —asaedis, uaupunbps
npaBa, HAZO 3HATH--YTO TAKOC PaBo, Huade Bhjb MOKHO COGPATH
MaTepiats COBEDUICHHO He OTHOCAMIMCT Kh R3yuacMOMYy lpegme-
ry. %) Haxomens BB Tpersuxsn, whkoropme yuemme *) yrasmsa-
I0Th Ha HEPATOKHOCTD Marepiada, KOTOPHMD NOABSYIOTCH CTO-
DOHHWEA MCTOPHEKO-3THOrpAPBYEckoll MCTO)L, HEIPHPOLHOCTL
smeRHo BCrBicTBie oTeyrerBia cosHamia BamHocrH TpeGoBaBis,
A3JIOKEHHAIO BH TOADKO Yr0 NPRBEAGHULXD BOBPAKEHIAX'B

vergleichend-ethnologischer Basis, 1880—~1881, I, 8. 13); on1, ouenHLto yBIekcs
cpaBHHTEALHON croponoll cBoell MeTONEL 1 OCTABAN® BT THHHI RCTOPNYECKY!0;
1Ewh 6oabe 270 CTPaHHO, YTO HBCKOABEO CIPAHHIEL BHIE ORT UPAMO TOBO-
PETH, YTO RCTOPUYECKAS METOJa €CTh BALD CPABAUTEAbHO-ITHOIPAdUYECBOH:
oHa B3caBayers ammup PakTE Hegazekaro mpouutaro (0. c., I, §.9).

Y) Hanp. W. Schuppe, Die Methoden der Rechtsphilosophie, Zeitschr.
f. vergl. R.—~Wiss., 5-er Band (1883), S.8. 209 219.

) 0. ¢, 8.8, 227, 228, 232, 267.

3) Hanp. Prof. E. Stoerk (Studien zur socialer Rechtslehre, Arch. {.
off. R., L. Bd. (1:86), 8. 583), maswpan ce6i csopbe croposBukoMs, 9bMD
DPOTHBBABOMT CPABHETEABPHO-ITHOrpApHYecKor MeTosH, ThMb He Mewbe yKi-
3HBAETh HA HC OAMAAKOBHESA YOCTOMRCTBA MaTePisia, KOTODHMT yYeHKE STOrO

nanpapienia noarsyworea, Takme Neukamp, Entwickelungsgeschichte des
Rechts, Einleitung, S. R0, 82--83.
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Bropoii wareropiu. Jaxexo me Bchub coobuenisMs myremcer-
BEHHHKOBH MOMHO JOBBDATL, TaKh KAKS OHm BECLMA, YACTO HB-
JAI0TCH .TIOIbME HEMOATOTOBIEHHHME Kb COGHDAHiI0 vrHorpagu-
YECKHX's TAHHHXB, KACAOWHAXC MPaBa, MexAy TBME Kak® HCTO-
pia gmaers Bcermza BbpHms cbybaii. !)

Ho c» gpyroit cropomm mBTH HETOCTATEA BB BRPABEHIAX'H
COYYBCTBiA WCTOPHKO-9THOTrPapHYECKOMY HAlPABJEHI0, BO3JAI0~
IAXD eMy BHOIHE 3aCIy:ReHHNA HOXBAJIH H BHACHAKWIIHXE €T
ceppésHoe 3dauenie kakh jaipgbifwaro pasearia meropmueckoit
MeTofsl. %)

Counmuenis, »b kKOTOpEXbB UpAMBHAELCE HCTOPHKO-CPABHE-
TedbHas MeToma, EOBOILHO MHOTOYECIeHEH. °) Ho Mu me 6yxems
H3IAraTh HXE CONEDPHKaHiA, TAKD Kakb BcH aTE E3cABRoBaHiA
OpeICTaBISIOTs CPaBHETEAbHOE H3ydYeHie OTIBABHHNE HHCTATY-

1) Cnetcepr upaerib#o sambyaers, YTo 10Ka3aHiAMB coBpeMEHBRXh
fiyremecrsenminkoss upoat  lapsuna, Yoazeea, Jlusuurcrona, I'ym6oabira,
ckopbe mom®Ho noshpurs, whyu meropin Hanp. Taifnra, 3anMCTBOBaBUIAre cBh-
abuia o Cepmannaxe M3T BTOPWXDH U TPETBAXH PyKh, CM. Cokoasckiii «Kmb
yaenito o6b oprauusanin cempn....» JH. M. H.Tp., u. 214 (1881), c1p.194.

2) Hanp. F. Dahn, Vom Wesen und Werden des Rechts, Zeitschr.
1. vergl. R.—Wiss., 2-er Bd. (1879), S. 8—9, roBopurb, 4T0 COBpPeMeilAHE
yyeHHe IbianTh Golbuiy®© ONmMOKY, 3aHUMAACH HcTopiell HpaBa AHML TPeXd
raBiExp Banidi Espour —I'pexoss, Pumaaan u Pepwanness. Hymuo pacupo-
ctpamrutb 3TH uscrbroBadia ua Behk M3BBCTHHA WieMcHa, Naie EocABomiA na
takofi ¢ryucan paspurid, vAb mour coBebMbs HETD KyasTVDH, Ha TAKD B3N~
BaeMie Giulikie® HAPOAH.

Jos. Kohler, Zur vergleichenden Rechtswissenschaft und ibrer Litteratur
Krit. Vierteljahrsschritt, N. F. Bd. 1V {1s81); Das Recht als Kultarerschei-
nung, 1883; Rechtsgeschichte und Culturgeschichte, Zeitschr. f pr. u. 6ff. Recht,
12 Bd. (1885); Die Entwickelung im Recht, ibid., 14 Bd. (1887); Recht,
Glaube und Sitte, ibid., 19 Bd. (1892).

L. Dargun, Zur Methodik der sociologischen Rechislehre, Arch. . &ff.
Recht, 2-er Bd. (1887).

3) HarnGosbe mspberame mab HuXd: Henry Sumner Maine, Ancient Law,
1861; J. J Bachofen, Das Muiterrecht, 1861; Lewis H. Morgan. lie Urgesell
schaft, abMengifi nepesoxs 1891 r.; Frecman, Comparative politics, 1873; John, I).
Mayne, A Treatise on Hindu Law and Usage, 1878; Emile de Laveley, Das
Ureigenthum, abueuxifi nepesoys 1879 roga; J. Lubbock, die Entstehung der
Civilisation, abuenkif mep2woxs 1875 rona; K. Volgralf, Staats und Rechtsphiloso-
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TOBL mpaBa, AIA TAOTE MaTepiaau Bh BELE cOopHEEOBL (ak-
TOBH W¥H OO.IACTH OPaBoBoll RA3HA DA3HHXH DAEMEHH, HIA H3-
AAraj0Ts HCTOpPif0 W COBDEMEHHOE COCTOSHie TpaBa y OZHOIO
w1 whCKOIBKAX® HAPOFOBEH; HOcTpoeHieMs-me ofpell Teopinm
pasa HA OCHOBAHIA CPABHATEIBHO-STHOrpaEIECKaro Marepiasa
—He 3aHEMaoTcd. Mckrouenie coctarmsers A X1R0ePT B
I'epwmans [TocTs, ¢b COUMEEHLINE KOTODAro IOJTOMY MEI
rmosnakomumces EEcroapko moapodombe. Ilepsma coummenis Ilocra,
MOABABINIFCA BB NICCTHEECATHXSE T0Jax®h, OHJIM HaNHCAHH cClie
moxs Biiguiens ¢miocodim Kanmra m orvacrn Ulomemrayspa. Ho
BB KOHIE IIECTHAECATHXSH T[OLOBH OHB CTAIG BAHAMATHECH €CTe-
CTBEHHHMH HAYKAMH, MO3HAKOMAICS Cb 9BOOIIOBHON Teopieit
—H 9T0 00CTOATEIsCTBO oKasaxo plinafomee BrigHie HA Ha-
npasiegie ® xapakreps Behxs ero mocabaynommExs paborb.
Cpasanreapno-srHorpadEyeckoe u3ydeHie Ipapa OHB MOCTABHID
ubasio cBoeif ®EmE3HE; HBKOTODHA e€ro PaGOTH SBINIOTCH HCKIIO-
YATEIBHO COODHEEAMM MaTepiaioBb, ') Ipyria e 3ar10Yalond
Bb ce0b OmHTH mocTpoemia o6med Teopim mpasa?). Bors aTu-
M# nocabiEEME paforaM¥ MH B 3afimemcs.

phie, 2-e w31, 1864 r.; A. H. Post ¢b ero MuoroyacicHHEME coynnenianu: J. Koh-
ler, craTon BoTOparo BRule yxasask; H. Spencer!Principles of Ethics; Tylor, Die
Anfange der Kultur, phmengmiit nepemors 1873 rosa; Fustel de Coulanges,
La cité antiqne, 5-e éd. 1874 (l-e ed. 1864); Giraud —Teulon, Les origines du
mariage et de la famille, 1884. Mac-Lennan n ap.

21 pyccrnxs—M. Kopatercxifi, O6munroe semaenrakuie; ont ixe, Co-
speMeBHNY oOmyafi ¥ ApepHifl zakons; oHB-Ee, OYeDEH MPONCXOKIGHIA CEMBH
1 cobersennocrs; Coxoabckit, Kb yaewio v6s opramusauin cemvu, H. M. Hap.
Hp., vacts 214 (1881); C. Eriasaposs, HUscabrosamia no ucropin yupemae
Bil wr 3akaskass, I, Ceabckaa obuwunma, 1889; [, opogexie mexi, 1891.

1) Die Aufange des Staats und Rechislebens, 1873; Bausteine for eine
aligemeine Rechtswissenschait anf vergleichend --ethnologischer Basis, 1 Band
1&8u, IT Band 1881.

?) Einleitnng in eine Naturwissenschaft des Rechts, 1879; Der Ursprung
des Rechts, 1876; Die Grundlagen des Rechts nod die Grundziige seiner Ent-
wickelungsgeschichte, 1884,

Y Bero ectb eme counnenic no meronozorin - Ueber die Aufgaben ciner
Aligemeinen Recbtswissenschaft, 1891.
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[ogoGuo rtomy, rosopmrs [locrs »n <Einleitungs, raxs
3phsgENe MIDH M IIAHETHHS CHCTEME, KAKs ATOMH BB MOJC-
KyZaxs B EIBTEM BB MHBHXE ODramAsMaXs—I0JIePEBBAIOTCS
B pPaBREOBBCIE H3BBCTENMA CHIAMA- -TAKT B JII0JA BB 06uiecTsh
CBASHBAKTCA BOeZEHEO BEKOTOpOH CHION, KOTOpas HasmBaeTes
oonuagmn  mam nopsgkamm (die Sitte). Xapaxreps sroB cBazm
8ABHCHTD OTH XapakTepa TOTO 06IIECTBA, MERLY YJACHAMHE KOTO-
paro oda yCTaHABIABAETCH; MH MOXEMD TOBOPHTH O IATPIAPXAib-
HHXF 00HYa9Xb, 0 HEPKOBEHXT MOPAXKAXE, O FOCYAAPCTBEHHOMT
nopaaxb. Drors wocrbrHil MOPAKOKB, MOPATOKE pPeryIApYyOmil
o0memuTie BH rocysapcrsh, masmsaercs npaBoMs. ') Beabactsie
9TOr0 TOCYJAPCTBEHHHE MOPATOKD, WIM UPABO, OKASHBAELTCH ABJE-
HieMT KOODIEHEDOBAHHEME CBb TOPANKAME H OOWUYASAME IDYLEXS
006INecTBe AKX COI030Bh, MOKETh Ch HAMHE TaDMOHHEDOBATh, HO
CIIOIb ¥ PHAOMTB NpoT¥BOpEYATS: EMD. ITHMB 00RIACHAETCH, 1O-
ueMy 1paBo MOixers mporEBOpBumTs Mopaad. ) By «Ursprung»
OHT DasBUBAETH 3Ty MHCIb mogpobmbe. Pasiaudiie o0mecTBeH-
HEE COKN3M HIH OPraHESME BCTYHRHTH MeELy c00010 BB 60psby
8a cymecTBoBamie; B pesyaprarh sToff GophOH HacTymaers Go-
abe mam membBe moxmoe crigmie Gopsmumxcd cow30BE Berbicrsie
no6kan cmapEbiimare u mopaGouwienis caa6bimaro. ®) Mt phaxo
BCTpEUaEMT rocyapersa, Clarammiacd E3b OIHOPOJHATO HACEle-
Hid, cBABaEHATO OGLHOCTHIO A3HKa, BEpoBamilf ¥ mpaBoBo33phaii.
OGHKHOBEHEO TOCYAaPCTBA CIaraTcd B35 BECKOIBPKHXT PasHO-
POXHKX®S, HOYTH UYRAHXE IPYrH ADPYry STHOTPAQREIECKEXE dle-
MEHTOBB, TAKH UTO NI SHAUATEJSHON JacTH HaceleHld rocyiap-
CTBO SBIAETCE yupemjgeHieMb YyRIHMB, KOTOPOMY IOAYIHRANTCH
nonesoxb. Iosromy mowrn xampsli AAIABEAYYMS HBIAETCA HAKT

1) Post, Einleitung, S. 17 -18.
2 0. ¢, S. 21; Tome ¥ Bausteine, 1, 5. 49.
3) Ursprung, S.5. 17, 13, 17.
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6N BIICTeHHHMT ONHOBDEMEHHO BH HEBECKOJSFKO O0IMECTBEHHHXD
CO030BH ¥ BH KARAOME 0o0umecTBE BCerma MOKHO HafTH uepe-
EWBAHIA JPEBHAXD yUPeRJEHI 7 OCKOIKA HEKXE MODPALKORE,
¢yIIeCTBOBABIIEXS Bb RHEOPIOPHPOBAHHEXD 1OCTOPOHEUX ofuLe-
cTBaxs. ') Bee 9T0 0GBACHICTS BaMB, IOYeMy BB BCTODIM
aTHOrpadin ME BAZEMS MPEMEDH CaMEXD DasHOOGDasHEXB, HA
HaITs COBPEMERHH it B3rIaL5s— Hexbmbiimuxs HaCTETYTOBS. lIpaso
ecThb IPOLYKTH YHCTOH HeOOXOJWMOCTH, ero efMHCTBEHHAS Nbip—
o0e3meunTh cymecTBopahie W garpmbitiiee pasBuTie JaEHArO
rocygapcrsenmaro mnopagka.?) lla w BL malle BpeMd CB TOYKH
3pbuia ka®naro orabasHaro EEEEBHIyyMa mpaBo DPBIko ABageTcs
DPasyMHEHMB H HpaBCTBeEFEMB. (Omo aBigercd TakdaME (T. e.
Da3yMHEEMT U HPABCTBEHHHMbL) BPEMEHHO BB HEPiOAH CHOKOHHArO
H HEUpEPHBHAL0 Pa3BATIE O0ILECTBEHHAIO OPraHUSMa, He Oes-
OKOMMATO W3BED; HO TOPAs’NO YaMle PasyMs ¥ MOPAJh OEABHBAIOTCH
BB nporABopbuis ¢F mpaBoMb; Bedkad BofiHA, KOTOpad KOHUAETCH
IIOKOPeHieMb, COBKaETH KIS MOKOPEHHATO0 HAPOZa MpaBo, crodmee
B5 camoMb ph3xoms mpormpopbuim ¢k ero Moparswo.?) IIpaso
Ha HPABCTBEHHHXE HAYAIAXBH——DTO AORHAS MeuTa. *)

Mu 0fHAKO HEEAKS HE MOKEMT COraacEThcs ¢b IlocToMs BB
STHXD 3aKIOYHTEAbHHXE BHBOZ2XD. BoffHA NAaBHO yie IepecTa’ia
OHTE eCTeCTBeHHHME COCTOgHieMB ueaoBBueCKAXBE 00meCTBH, a
Thub Goabe Boiina cb MOKOpeRieMs MOGERICHANXE; fame A BE THXH
obmecTsaxs, y THXDb MIEMEeHEH, KOTODHE [OCTOSHHO BONKTEH ChH
cBoaME cochraMm—3saBoeBanie sBagercs phrrocrsio. Cabgosarean-
B0, TaKb KaKh LIPOTHBONOJIORHOCTH COEeDEAHId mpasa TpeGoBa-
HlIMB PasyMa M MIDAIE HACTYNAETs UPH BOGHHOMH IOKODEHin
ORHOIO ILIEMEHH [JPYFBMD (§a H TO elie HE BCErNa, CILIOMEb H

l

1) 0. c., S.8. 13, 15, 16, 17.
2 0. ¢., 8.8, 17 -18, 23, 95.
3 O. e¢., S. 26; Bausteine, I, S. 47; Einleitung, S. 21.

% Ursprung, 5. 29: ,Ein Recht auf ethiacher Basiz ist lediglich eine
Schwarmerei speculirender Gritbler®, ..
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PAAOME HOKODEHHOMY HADOXAY COXPaHdercs aBTOHOMIA) u Tawh
KAK® CIyYau 3aBOeBaHis Rp Bucuied creuenn Phikn, 1o BL
npoTHBoNOAORHOCTE MEbBHIl0 1locTa MM JOA®HBI UPU3HATL, 4TO
OTCYTCTBiC TapMOHIM MeXJy HOPMaMH upaBa u TpeGosaviamn
pasyMa W MOpaXW ecTb He oduee HpaBHIe, & BCKIOYeHic, Ha-
MPOTEBF—IIPABO €CTh HAYTO WHOE, KAKH YTHYECKIH MBUHHUMYyMD.

Bz <«Grundlagen> Ilocts ye He BHCEA3HBALITD TAKAX'D HAPA-
RoxcaxsHHXB MEBRIE m cropbe ckIOHZeTcZ NMeHHO KB Teopin
TBYECKAr0o MumnaMyma. Kakp Bo BceM® miph mbiictByorTs chiu
MPATAKEHIA W OTTATKABAHIA, Takh  Giosormyeckie WHIHBHLYYMH
TIOfBepHEH N BJAigHI bdroumsMa m axbTpymsma. ') Uelosbrs HyE-
ZaeTcs BE CPEICIBAXD YIOBIETBOPEHid ¢BOEXE IorpedmocTeii; BL
HOroE$ 3a 5THMH CDPEICTBAMHE BO3HEKAETH MEKIy .JI0IbMY KOHKY)-
pemnia; Tams rrh  JI0FM He coei@HeEH BB O6WECTBO—KOH-
Kyppennia »ra Bejerca BB (opmb GesnomajHolf AHAMBHLYA.Ib-
HO# GophOH 3a CymecTBOBaEie; BB OGHIECTBEHHHXE: CO03aX'D
pasBEBaercd, Ha060poTs, coBMECTRAH ABATEABHOCTS 114 B3ARMHOI
ooassH. Tarkam® 06pasomt Bb obuwecrsd passmBaerca n3pberuniii
MOPSEOKD, KOTOPHHE NepBOHAYAJNbHO ABAdercd Heamddepennapo-
BaHHOH 061acThI0 MOpalm W mpasa. ®) 3aTBM®B y&Ke Mopadp oO1-
rbiserca OTH mpaBa H IPaBO ABJdeTCd TAKEME OGDA3OM® JHIND
BBIBBI0 HPABCTBEHHOCTH BB mHpoKoMb cMucab caosa. 3) 1logoGuo
TOMY KaKb KOCMHYECKiN 3akoHT Tpe(yeTs BO3CTAHOB.IERIf PaBHO-
pbeia Bp cayusab ero mapymemig, TakhP W BB CONIAIBHHXBE COMO-
38X HapyIOeHie NOPAIKA BHI3KBAETD Peakuild BF OTFRIbHHXD
WIEHAXB, CTpeMieHie Kb BO3CTAHOBJEHil HapymIeHBaro paBHO-
BBcig; sT0 TO mCEXHYECKoe COCTOZHIE, KOTOpPOEe MK HABHBAEMT
TIPaBOBHME UyBcrBoMS. *) Takums o6paszoms oTabibnHe WHIBBH-
IyyMH Bb 00mectst #BAfIOTCA KaKs OM OrpaHEYCBEHME u3BE-

1) Grundlagen, SS. 4, 8.
?) Q. ¢, S8. 16 17, 18, 19.
3 0. ¢., S. 18.

4 0.¢c,8.8. 19, 21
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crHofi  1paBoBOii cepoli, uepexork uepesh I'PAHBIE  KOTOPOH
dYBCTBYCTCH IPYURNA ROIABRXYYMAME KaKb BTOD#eRie BB HXB
cipepy, Kakb AapymeHie comialpEare MODANER, NIPHYEMB HAOIIO-
1aercs rhiicTsie mMCEXO.JIOrMYECKAr0 3aKOHa, TPe0yHOUIAT0 ypaBHe-
Hig semny rbiicrBiems, HADYIIUBOIMMEG NpaBo, X MPOTABOZBHCTRI-
eNT €My, BO3CTAHOBIAIOLAME IIPABO; 9TO—TaKh Ha3HBaeMEH
NPHHUATG Taii0HA, KOTODHHE ocoGeHEO crporo upmmbmsierca BB
00XaCTH 1IPaBa WMyIH[eCTBEHHArO. )

Hss Beero ckasammaro, COrTaCHO JAHHKMGE HAOIOTeHId
BHIACHAETCA, YTO NPABO €CTh HOHATIe OTHOCATEJBHOE W IOABEP-
#eHo n3ubrenians cb m3mbEenieMs MOP(HOIOTHIECKOH CTPYKTYPU
CONiATBHEXD Opramusalii. 2)

Bs jarprbitmens wsaomenim [locrs mwsofpamaers meTopino
pasBuTiA LPaBa COrIaCHO TABHNME cBoell MerojiR. Ha mepsmx®
CIYNeHAXH EyIBTYDH MH HAXOLHMT IIPaBO emie He OTABICHHHME
orh HpaBcrBendocrn. ) Jams korga mepsoGHTHHA (PopME oGuie-
uif ycrymaors MBCTo roCyiapcTBeHHOH OpTraHE3alin— 061aCTh
upasa oryhigeres ord obxactE mopaid. IIpaBo m rocyzapcTBO
Bbip crosTe BB TheHOH cBASW, [paBO €CTh roCyZapCTBEHHHI
nopsaroxs {die Sitte eines Staats)*!). Ilora eme mpaBo He 0T-
1bIeH0 OTH HPABCTBEHHOCTH, HOPMH e€lle He CYMIeCTBYIOTD —
oduecTBeHENE IOPAXOKS COOII0aeTCs AHCTEHETABHO. Hapymre-
Hie mpaBa BE3HBAETH BH TH BpeMeHa HeUOCPEACTBEHHYI peak-
ILI0—MeCTs W JAING BNOCABICTBIN ToCTeleHHO H3E 910K Helo-
CDeICTBeHAN DeaKmin BOBHUKAETH MOCPEACTBEHHAS, HABIAETCH
Wies makazamin w BybHemis npecrymumky ero xbsmia »n BEEY. %)
/lpesnee me MpaBo ecTh MpaBo Ge3h HODME, Ge3s Ipomecca, Gesd
cynednaro phmenia. ¢) Cabiyomas cragis passmriz  (Kutwi-

1y 0. ¢, 8.8. 26, 2.

2y 0. ¢, SS. 25—2¢,

3) O. e, 5. 31; rome cm. Bausteine, I, 47; Einleitung. 42.
4} Grundlagen, &, 39.

% 0. e, 8.8, 33, 88, 354-- 363; Einleitung, S. 26.

%y Grundlagen S. 39.
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ckelungsstufe) nmpasa upeicraBisers BEAMD KADTHHY BOBHUKHOBE-
gid cyzedmaro pbmenia (ein Urtheil.) June mocrasossponee
pbuienie ABiserca cBOGOAHKM®G 0T Bedkaro addexra, memunye-
maro BB Yexosbrb, Mcrdmems 3a ceba Mau 3a GIR3KAXG; .IHI0
nocTagoBag0mee phmeHie cnoco6RO PazCyjHTh, BACKOILEO HApY-
IIeHs MNpaBoBO¥ mopauoks M xakia mBpm 7Tpefyiorea b ero
BoscraroBienio. Ho cyrze6umoe pbmenie vs 9Ty smoxy, na wroif
CTyIeHE KyJRTYpH, mmMbers coBepmenHO HHOH xapakreps, ubup
coBpeMeHHOe; TaKoe IepBRuUHOe cyle(HOoe phumieHie orangaercs
YECTO0 MHCTHEKTEBHEIME XADAKTEPOMB, He CYyL[EcTByeIh elle HH-
KaKEX® HODMB OpaBa, KOTODHA MOI'B O npAMbrars cyrauii,
phmerie npmemoco6igercs ¥b KOHKPETHOMY cIydyalo, cyZeGHRS
phmenis aBrsoTCH KaKB-0H 3aKOHOJATEIbHEMH akramm. ') Jaip-
wbiiuree pasBUTie IpaBa BaKIOYAETCE BEH TOMB, 4TO IPH IOBTO-
peuin OIWHAKOBHXE CIYYaeBB, pas® XBI0 10X0IUTH [0 cyia.
TMOCTAHOBIAIOTCS OfMHakoBHA pbmienis w TakEms 00pasoMs BHpA-
GaTHBAIOTCA UPENEeieHTH, co00Pa3HO KOTODEMB BB CXOLHHXD
ciydasxs # pbmators. OGpasyercd npaso kake 6R b5 Buyb co-
Opamia cyreOmeixs pbumeniii. Orcoofa y®e HOCTENEHHO pa3sBE-
BaeTCd COBOKYNHOCTE HODMP JAd YCTAHOBIEHIA IPABHABHHXB
B3aHMOOTHOWEHIH Tloge## BB odwectsl, 1. e. o6muEOe mWpaBo, ?)
a yme 3arBMs uyers gasbubHmias CTyleHp pasBHTiE IpaBa,
KOria OHO IPEHBMAETH (POpMYy B3aE0HA. °)

10 HecoMEEHHO mpekpacHOe H3IOREHIe mCTOPIR pasBuUTiA
IPaBa CYPATACTH OJHAKO GOMBIION OFHOCTOPOBHOCTEIO, TAKD KAKD
BeChMa CYIIECTBEHHHMT DICMEHTOME BB Da3BHTIN IPaBa. pAIOMB
¢b TEPBAYHEIME CcyJe(HHMb phuienieMs, spasercd MepBRUHLI
X0TOBOPD, mepBAyHad cibaka, 916 IlocTs coBepmeHBO YHYCTHAT
u3s BE1A. PaBEmMDb 00pasows ond He oTMbTAIB HE Oe3cosHa-
redpnaro, Hesambraaro odpasoania HOPMT IpaBa M35 HPABCT-
BEHHOCTH, HE BO3HHEHOBeHis ero Bb (opsdh muTepecoBs.— Uro

1) 0. ¢, 8.8, 43—44.
2) O, e, 5.8, 46, 49, 50; Bausteine, I, 8. 66.
3) Grundlagen. S, 52,
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gacaerca oomedt ombakm Teopim Ilocra, TO ME JOIMHH IIpH-
auarp 9Ty Teopi Bb WBIONE  yIOBIETBOPETEIBHON, TAKD
kaws, kpombh TOIBKO UTO yKARAHEAro @ pambe sawbBueHHEIxn me-
TOCTATEOBE, OHA HO BB Yews He mporEBOPBUETE BO33PBHiAMT
HA [paBo, YCramoBMBIIBMCH cpeim mocabposarerefi Iepmmra. Ho
B arows @ ciadag cropoma teopim m meropurm [locra. Bmaa
I HeodxoimMocTh npEébraTes KB TPYAHOCTAME CPABHATEIHHO-
STEOIpagBIECEOil Merofs, ecam m Oes® ed npmmbHeHis wh-me
pesvipraTh ORLIH yiRe nHoaydveru? Mommo OH Ha 9TOTS BOIPOCH
oTBETHTE OTPHNATEISHO, HO MH BOBICPREMCE OTH TAKArO OT-
pbra n phunms Boupocs BE moassy llocra. Jla, mans ramercd,
yto lloers, u BooGwe yueasle, npambAsBNTie CPABENTEAHHO-ITHO-
rpajmueckyo MerTogy uscabioBamid, COCIyMHAHE BCETAKH XOPO-
myw caymly nayrb. Jumuee nogrsepazenie reopim lepmara, a
BB 0COGENHUCTE OCHOBAHHOE HA TAKOMB TI[ATEIPHOMB H3ydeHin
{pakross, BO BegroMB ciyuah miogorsopuo. llommmo Toro dartH,
cofpavEne NECATENAMH YTOPO GAINpaBIeHii, camum mo cebb BB
BHCIIEH CTeNens EHTEPECHH W cocTaBidioTs whumoe mpiodphre-
"ie payks. Felu e MH TDE 3TOMB IPEUMEMD BO BHEMAHiE TO
00CTOATE.IFCTBO, YT0 CDABHATEABHO-9THOTPAdMIECKAT METOfa €CTh
HalpasieHie HOBOe, IT0 OYyIymuMs HOCTBIOBATEIAMS 9TOTO HA-
npaBiedis OTEPHTO eme o0muprbitmee mole BB obracrm coOn-
panis paxross m B6 cpepb mocrpoernii kaxd Teopidt oTABABEEXE
HHCTHTYTOBB, T4Ks H oOmel Teopim mpaBa, T0 MH JXORHH Oy-
JeMb CO3HATHCA, 4UTO Pe3yabrarTs npEmbHenis sTofi HoBol Me-
TOJEL. KAKH OXHOrO H3% CHOCOOOBH WHAYKTHBHATO H3CIBIOBAHIA,
elBaJIK Jade M MOTYTHh BB HACTOSMEE BDEMA HOAYIHTH OKOHYA-
Te1buyl0 onbaky. Takas ombaka ecrs eme Abao Gyrymaro, MH
e TOKa HAa OCHOBaEHiE wMBIOIMEXCd BP HAINEXS DyKaxs JaH-
HHXB CWEJI0 MOMeMB CKa3aTh, 4T0 HE CMOTPA HA OMHUOKA, KOTO-
PHXE KOHEYEO HW OfHA MeToja, HE ORHO yuemie m3Gbmars He
MOTYTB, CPABHETEIBHO-9THOrDadHYeckoe HAapaBieHie TpAHECIO

HecounbuHy0 mo1p3y Bayxh mpasa m gpefcrapigeTca MeTopoi
MpaBuIbHOH # HEerareJbHOH.
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Butrepmanchaa topuinyeckan nureparypa.

Bee upegmpymee msaomenie ncropin pazsuris Hosaro su-
#enig pb (uiocodin npapa nocsimeno Guao ovospbuin nekno-
9UTENBHO ePMAHCKOH Jmreparypu. Bs OCTAILHEND  1MABHRND
crpaBaxh liBpons guyero mogolmare ofmiio repmancrofi .iures
parype o o0uieil reopim upaBa Ma He HaxoyuMb. Bo Ppaniin,
Anrziz m Wranin wbre camocrosrespunxs Teopidh BL oGaacrn
Ppaxocopin mpapa, a Biiamie Hcropuyeckol MEKVAM I HOBalo,
lepEHroBCEAar0, HANPABICHIA HIH BOBCE He CKA3BIBACTCH, WM
CKa3HBaeTCd BecbMa c1a60. Ppanmyss seabjacTsie HOINTHYECKAX'h
HegopasyMbriit ¢b wbMuamu, anriduame uo Beerlawbeii c¢Boeit
npEBHYKE Malzo ofpauwarh BHEMAHIT HA IETEPATYDY KOHTHHERTA,
noyrE coBckMT He 3maxoMH co oOmmpEO# mBMenxodl amrepary-
poit DpaBa; TO.IBKO HTAIBTHOE 33 NocTbinee BpeMs IPodB.IAIVLE
wheroarsro Gorhe murtepeca kb drToff aureparyph B 3makoMCTBA
¢ Hew. Yro me Kacaered Poceim, TO BamA YYeHHe BCeria
¢b uwHTepecoms crbimam 3a yermbxamm maykm u Pmiocodin 3a
rpaannel; reopia mcTopmueckoff mMEKOAH OH.Ia HAMH CBOEBDEMCH-
HO ycsoema, a HHEE Bp Poccim mwhooTcs m BBjEHe mpeicrapm-
Tenru IepEHTOBCKArO Hampas.ieHis.

Bo Ppapnim # 10 CEXE HOPH, KAKHF BB TPHINATHXS 10~
1aXB, TPOTOMRAITE MOABAATECA COUNBEHiA. BB KOTOPHXB IPO-
nosbryerca mo sompocy 00B o6mYHOMB npash crapas. nubpmas
waposoe pacupocrpaenie e XVIIL n vw savarbk XIX wsbra.
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teopin comspogenia (Gestattungstheorie), wrd odpacracres c%
ognoit  croporn  mBroTopor rocHoctplo gmiocodim upaBa Bo
Ppannin, a ¢b gpyroit cropoust TBMB, Iro 00CTOATEIBCTBA DA~
BOBOJT JKEBHH TaMB Maio m3MBHEAECE BB redeHinm nocabiunxi
cra abrs. RogexcH, cocraiennsie BB Hatarh mumburusro ubra,
abiicrBylors JoHEIHE B CYymIeCTBEHHHXF, KODEHHEXH, mnepembus
so (paHuysckoms HpaBb sa 910 BpeMA HC COBEPUIMIOCH; UpH
STONS pamgyscral kKoln(uKalis IIPeICTaBIscTes 00pasIoBodl U
KAKD T4KOBAS OCTABAACTH JAHIIL CaMOe HHUYTOMRHOE II0Je Lds
upaMBHCHIS HOPME OORUHALO HDABA BD MUSHU.

O6pn u Po, raws B mepsomn magauin Kypea rpam-
Jaberaro mpasa 1838—39 roga, raks n b uerseproms 1869 roga,
HABLBAITE NPABY COBOKYMHOCTBI0 HODMS JIA IIOBEJeHis veao-
phEA. BCIIO.IHeHIe KOTOPHXBH MOmeTs OHTh 00e3IeYeHO [PRHYH-
Aeriews. !y [[paBo nueamoe—a10 TO, KOTOPOE NEKPETAPOBAHO U
HPOMY.IbIHPOBAHO OOIMCCTBEHHOM BASCTBIO; 2) UPABO HEHHCAHOC
TO. KOTOPOC CORIRCTCH HEeHOCPERCTBERHO HADOAHKMD yobmae-
uienn, nponsirgerca (est manifesté) ma upakrusb BB MEOrOTH-
CACHHBIXR €lIHOOOPasHEX's JBACTBIIXS, B TedeHin mspberaaro
mepioga BpeMenn, # 0e3n HBHALG HIH MOIYAIMBALO IIPOTECTA
sakonojaread. ) Bs Hypeh dpamiyscraro rpamiancgaro 1pasa
Ppejrepura Mypaooa, nauddas ¢n wepsaro  wiauis
IB46 —1RH2 u wouvas wbHaarmy, msianicms 1884 roga,
HBIaraeres Bee ramke Teopis comspotenin.t) Jlemouaom G
ApelojacTs ary-ke teopilo Bb csoems Hypehk koxexca Hauoaeo-
Ha.”) To#t me reopin cabyyors Y po, Dmwoaxs u Jc-

) C. Aubry et C. Raw, Cours du droit civil francais, 4-me éd 1869, 1p. 1.

HO.oe., 1, p 3

} 0. e, I, p.p. 3, 43—44.

1) Frédéric Mourlon, Répétitions écrites sur le Code civil, 12-dme ¢d.
1884, 1, . 9.

%) C. Demolombe, Cours du Code Napoléon, 2-éme &I, 1860 (I-&re éd.
1843), p.p- 36, 37.
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MaBTS ') Usy Gorbe moBmx® mmcaTesefi Toff me Teopim co-
usBoJgeilis upugepmmBaercs Ilpajse-doge P e,  KoTopmi
onperbasicrs mpaBo Kakh pasrpanndenie cBoGoam; 2) owh upu-
SUACTH CYLIECTBOBAHIE ECTECTBEHHATO MPABA, *) & HOJOKHTCALIOE
HPABO  PA3THYAETH KAKh BaKOHB, UPSICTABAMINIA  npaMoc
BHDaMeHie BOAH SaKOHOKATEId, M OOHTHOC mpaBo (coutume)
SIBAAI0NEECA BHPARCHIEN'S BOAN 11€110B's FOCYAAPCTBA IPH MOIYAIA-
BOMSB coraacin sakomojaretd. *) Hamiops vp csoeli Dunurione-
Ain, msfangoi Bs 1875 rofy, cabiyers veopi nero paYCCKOil NIKOIH.
HO CBb YKasaHieN'b Ha IPHE3HAHIE CO CTOPOHB LOCYAAPETBA KAKD
Ra cymecTBenHuit saemenrs oGutHaro npasa. Coraacio reopin
KCTOPHYCCKOR NIKOTH OB IPHAHAKAME OORUNATO I1PRBA  Hibl-
BaeTh opinio necessitatis, ¢akrnveckoe upambnenie nopmn co
CTOPOHE  GOJBIIMACTBA  HRCEICHIA— eAMHOO0GDPA3HO,  1YOANYHO,
Bh TEYCHIM A0IAIAr0 BPCMEHI, B KB ITOMY npubasigers rpedo-
BaHie COM3BOJMCHIN BakoBOXATCIA °).

Ho ects Bo Ppannin n rakic micarean, 1 MHOrIC B3h HOBHX'h,
KOTOPEE JOBOABNO MOCHBIOBATENBIO TPOBOXATH TEOPIIO HeTOpUIe-
ckodt mroan. Py ¢ c e ap oupegbiaers npaBo kakp pasrpanndc-
Bic eBOGOAM. 3aKOWD CerTh NPETHACAIIC FoCcYIRPCTBeHHON BAn-
CrH. & OORMHOC UPABO — HENOCPe(CYBEHANA  npolykrs Toil  io-
TPCOHOCTH, KOTOPOH OHO FAOBIETBOPACTDH, MONYAIBBOEC BRPAKC-
uie sapognaro pasyma (de la raison publique). &) Oaesmaan
HA3RBACYS LPABO BRPAKERIeMD 0OUCCTEERBATO NOPIIKA, OCH)-

1y 3. Ondot, Premiers essais de Philosophie du droit. 1816, p. 66; M.
Hschbach, Cours &' iutrodncetion générale a1 élude du droit, 2-me ddition,
1546, p. 72; A. M. Demuante, Cours aualitique de Code eivil, 2&me ¢d., 1881
(I-dre éd. 1849), 1, p. 5.

2) M. P. Pradier - Fod¢éré, Principes généranx de droit, de police ot
de législation, 1869, p. 14.

3) 0. e., chap. 1L

1) 0. ¢., pp- 58, 100.

3) P. Namur, Cours { Encyclopédie du droit, 175, p. 15,

%) Adolphe Roussel, Encyclopédic du droit, 2-de éd., 1871 (J-iére ¢d
1843), p.p. 5, 20, 41.
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BagAar0 Boroxs § opramwWsoBaHHEaro uexophuecko#t soreli; Ha
o6naHOe TPaBo 0RDb cMorpuTh ryasamp Ilyxte: o0nualt He co-
31a€Th  UPABA, HMCTOVAWKG I[IpaBa—HapoiHoe yGbammenie, a
oopaali ecrb dump ero srkmHee npoastenic. ') bpows pge
da Pauemeps roBopurs, 9TO 1PABO BORHKACTH W ABH-
paeres MepBoRavaxbRO w¥E Popwk obmymaro mpapa. O0wuEOe
HpPaBO cCTh 10 uCTERS HAapOFHOE, HauloHAJIBHOe, cosjaHie (une
ocuvre vraiment nationale); o6maocrs morpeérocTedi U Bo3sph-
uift 00yCAOBARBACTH CXOJCTBO BB HOBeAEHIm OTIBIBEHXD Lie-
HOBH HAPOAA B CXOAHEIXD CAYYAIX'S MASHH, TAKAME 00DA30OMb
yeranapinsaercs (arrnueckoe efmEO0(pasie HOBeEeHis, Malo 1o
MQIY [peBpamaioncecd 8% o0HYHO-Mpasosoil mopagows. 2) Biuo-
calieTBin BOSHWEACTD WPaBo lMCAHOE, OTIFYaoUeecs GOABIICI
olipesbieHnocrsio i rounoctso, yhas 00Hun0e, HO Bro HocabaReC
BeeTak# COXPAHAETH CBOE 3HaYeHie W ABJAeTCH TOLOFRHATENbHOMH
upasoodpasyomeil cnioii pagom’s ¢b 3ak0HOMB, Koropui EMbBerh
cropbe Xaparreps orpuLATEALHHHA, OTPAHMUMBAOWIE BOAO OT-
Jhasuaxs 1Bk, 3 DM U AB A KO XA a YIETS, o PyHEma
UPaBOOOPA3OBARIA MPBHALIERATE BCEMYy HapOLy Kakb BB OOHY-
uomb I1pasb, Take W BB 3aE0HONATEABCTBB; UTO 3aKOHOZATEAD
ABAAETCH JANIB OPraHOMb, jeJeraTtoM® Hapoja. *) D pu e ¢ T b
Porens cuorpurs raxike, paBHO kKaks m O p G a s, KO-
TOPH HASHBAETH HCTOYHHKOME MpPaBa o6myo Boa0. %)
Hawomens, ecrs ppanmyscsie mucatexn, KOTOPHYS KOCHY-
Juep  HoBHs  ohania B3R  ofxacrm Qurocodiu upasa; coxa
orgocsred— Hpews, HKypcerrs--Cemeiine u  orvactm  Tapns.
Ilpess ynpexaers mcTopHdecKyl0  MWEKOTy Bb  MIMII-

1) P, de Hauleville, La définition du droit, 1875, p.p. 113, 177.

%) Henri Brochet de la Fiéchere, Les révolutions du droit, 1878, p.p-
617, 215, 221.

3 0. c., pp 202, 220.

i) Emile Acollas, Totroduction a1 étude du droit, 1885, p.p. 7, 8, 9.

’) Ernest Roguin, La régle de droit, 1889, p. 73; O. Orban, Cours
" Encyeclopédie du droit, 1893, p. 27.
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HeM'b TMPeKIOHeHINm mepexs TPATHMigME HPOIMIATO B HATIOMEHAETS,
9TO BCAKAd TPAAHI[id BB CBOE BpeMd OHIa IDOTPECCOMT H YTO
kampoe noxorbmie mmbers mepext cofol0 3agauy—KOTODPYH Ha-
X0 BHIIOXHHTb, HTAmE-—EOTOPHHA Hago mpolirm. ) Kypecenxn-
Cemefiar npaMmo TOBOPHETS, ITO IOCYAAPCTBO €CTH TBODED IPa-
Ba%). Tapas yrassHBaeTs Ha OPEELENG GOPHOH 33 CymecTBOBa-
Hie KaKb Ha BAKHEI bIeMeHTH NPaBoolpaszosanis. *) Uss crapuxs
Yy Tysas e ecrs MumozeTHOe yKkasahie Ha 3HavYemie ®ATepeca
B5 upash. *)

Brs Amraim, xaks @ Bo Ppammim, 5hTH caMocrosTeIbHOM
ITHPOKO DPasBETON JATEpaTypH oO0med TeopiEm IpaBa; OPHCTH
KacaloIci OOMEXD BONPOCOBS BCKOILSh M KaEB-0H MHMOX0IOMB,
TPAKTyd HXF JOTMATHIECKE Kakb HEYTO OofuIenpHEsTOe W Hexo-
nyckawigee Bospameniil. OcodermocTeio anriifickoff lopmimue-
ckoff raTepaTypsl #BIdeTcH TOYKa 3DpBHia SMEmpEuecKaro yrmim-
TapESMa (HHOIIA CB TEOIOTHYECKOH OKpacKoil) @ moBmManie o0NY-
HAaro npaBa KaKkbh cyneOHEXE oGwuaens.”) U Ta m apyras oco-
OeHROCTs COBEPIIEHHO OOBACHAIOTCA €H OIHOR CTOPOHH ThHM®.
uro ABraisi ABAAETCA KJIACCHUECKOH CTPAHOK 3IMIEPAYECKAI()
YTREINTAPESMA —3BCE ORD 3aPOIRICA W COBEDINUIP BeCh IAK.IH
CBOEI0 DasBAUTIA; a €¢b ADPYroff CTOPOHE 0COGEHHOCTHIO Ipuliecca

1) Adolphe Prins, La philosophie du droit et I’ école historique, R. du
dr. internat., T. XIV (1882), p.p. 568—569.

2) Qourcelle-Séneuil, Préparation a I' étude du droit, 1887, p. 200.

3) Tarde, Les Transiormations du droit, p. 4. Ho 10iZHO co3HaThC:i,
yro Bossphmia Tapia osens cOupyuBH. IlpusHaBan upHANETS GopsH sa
CYIecTBOBaHie, OB BIDYLh HAYHHAETH NOIEMH3NDPOBATL HPOTHBG IACH 3BRO-
aonix (1): nA maapuwhps Ba crp. 21 M 129 Zaerd yTHINTapROE onpephienie
nopaBy, & Ha ¢Tp. 151 H 152—nozeMu3npyers NPOTHED JTUIHTAPH3MA.

%) . B. M, Toullier, Le droit civil franeais, 6-me éd. 1816—48 (I-dre ¢d.
1811—1831), p. 9.

%) Cp. Thomas Brett, Commentaries on the present laws of England,

sec, ed. 1891, I, p. 348.
14
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TpaBo06pA30BaHiA BB AHTIIA, BB KOTOPOMBH BHIIAWIIYICH DOID
Brpata ¥ TUPOZONEAETH HIPATh CyReOHAd NPAKTHEA.

Jmors OcCTEB, 0CHOBATENb TAKS HasHBaeMoil aHLNifCKOH
AHAJIETEYECKOH KON BB opmempyreruin (Analitical School of
Jurisprudence), yuras, uro uexosbxp B cpoefi 1bATEIBHOCTH
yupasigercs (0meCIBEHHNME 3aKoHaMy; HBKOTODHe W35 DTHXS
BAKOHOBH OBLIM IPEIMETOM’ OTEPOBEHia, ApYyTrie OCTAAUCH He
OTEPHTHME ueroBbuecrBy; »T# nocabinie mosmaloTci HAMHE CO-
LIACHO NPHHNMITY TOAB3H, BB KOTOPOME bLOI® Jal® JHOAAMD
kakb O phEifl yrasareisp (index), cpejcTBO KOCBEHHO NOSHABATH
Ero Boxo.!) Mu poasdsr  pyroBogmwrscs Bbpoarnmnu mocxbp-
CTBIIMM HAITero IOBELEHId W COOUPA3HO BMB HAUDABIATH HALLY
rbateasrocTs KH Hamboasmed cymwh cuacria @ jgobpa. *) Cerika
Ha yTHARTAPBHII OpEANUNE, ropopaTs OCTHHE, He ABIAETCH CB
Moeil CTOPOHH YialeHiemT OTH MOEro TpefMera, TAKb KAKb ITOTH
OPHHEOATG, XOPOHIO-IH, JYPHO-IX IIOHEMAaeMH#, OHIB BCErja
OCHOBHHIMT NDHHIANOME IIPH H3KAHIE 3aK0HOBB. %) l'eH DK
Jmors Credens mnosropaers mucar Ocrmea o TOMB, 4TO
Teopems 1EcHO cBi3ax®s 3akonn BEUHOF CIpABEIIUBOCTH W CYa-
ST KaBEaro RHIMBEEYYM& B 910 IT09TOMY ME, NYHKLYalbHO
CTBIYd OZHBNS B35 9IMX'D BAKOHOBH, TEMH CaMbING ocyur,cc'ru.wém'f.
u apyrie. *) Yacrs 3akoHOBE BOrs  OTEPLLED AIOMINE, YACTH #C
ycraHOBIENa TIOALMH BB BEAE IDEIMMCARIA IOCYJApCIBA; NepBiie
HA3HBAIOTCA ECTECIBEHHLMB HDABOM'b, BLODHE MYHEIAIAJGHEMD
HIA TPARIAHCKHND HDPaBoMb. °) [logs MyHATAIANLHBIME HPABOMT
(municipal or civil law) Credens monumaers 3ako0HM 4 00HYAH. —
3aKOED HA3HBACTCA [HCAHWMB NPaBOMb, OOHYHOE HPABO- HC

1} John Austin, Lectures on Jurisprudence, 4-thed.,1873 (1-# pas1 BL
1832 toxy —»The province of Jurisprudence determined®), I, pp. 106, 109.

0. ¢,I p. 113

% 0.¢, I, p. 125.

%) Heory John Steplen, New commentaries ou the laws of Kngland
7-th ed., 1874 (1-e wax. okomseso gh 1845 r.), I, p. 22,

0. e, T, p.p. 28, 25, 26.
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UACAHHMB, X0TA nocrBrmikt repmuns Credems cumtaers Henpa-
BHJBHEMB; y OPETTOBS ¥ TalzoBs OOHYHOE INIpaBo ORLIO, KO-
HEYRO, HENHUCaHoe, HO Temeps, BH AHIIIW, 0HO BCe 3ANMACAHO. ')
Taxs cworpurs Crepers moromy, uro oGHVYHOE TPaBO NOHH-
MaeThs Kakb cyfeOEme o0mvam. (OHYaW, roBODATH OHE, MO3HA~
I0TCA CySbAME H OTH HEXB MOIy9aloTH cHAY mpasa.?) I['ep-
0eprs Bpyms omperbigers MyEAmENAIBHOE WAE IPAKIAH-
CEOE NpaBO KAKD [PABEAA TOBefeHid, NPENNWCAHEHS BHCUICIO
BIacTei0 BB rocyzapcrsb. O6mumoe mpao (Common law) ecrs
YacTh TPARAAHCKATO IIpaBa, 00pa3oBaBmafca IBATEIBHOCTHIO CY-
JoBs. B HeMp MH oTamgaeMs XBB YacTH—IOECAHOE [PABO M
genucanoe. IImcamoe npaBo cosgaeTca WyTeME HCTOJIKOBAHisA
cynpamu 3axoHoBB (the statute law of the land); memmcamwoe
I[DABO BO3RMKAETH MyT€MD MONYAIEBATQ cOTIameHis ofmrareied
AaHHOf CTPAHE W3 CTADHXT OONUYaeBbh, YHacIBIOBAEHHXH OTH
He3AIAMATHHXD BDPCMeHD, HJIM BOBHEKIEXB H35H 3aK0HOJATENb-
HHXB aKT0BB, IaMATh O KOTODHXD y&e HMBLIATILIACH, HO COep-
manie coxpamnrock Bb BExb oOmvas. Jis mimocrpanin nmocrbx-
HATO ¢m0co(a BO3HWEHOBeHiZ o6Xunaro mpaBa bpys upmsopars
npumBps, wro s C. A. C. llrvaraxs apriifickie 3akoHE, W3fau-
HEfe 10 BOMHE 38 HEe3aBACEMOCTh, ¥ IJaBAEMB obpasoMs Tk,
KOTOpHE CYUeCTBOBAIA J0 IHepeceleyis UepBHXD aHLMHCEAXD
SMEIDAHTOBS BB AMepuky, mpambusiorcs Tamb HHHE Kakb 00HY-
HOe, HOIACaHOe IIpaso.®) bpyms nepevscifers MpW3HAKRA OOH-
qaeps (Customs), @b KOTOPEIXB cIalaerci 0O0HIHOE IIPABO,—
MMEHHO J0aToe, efuHoodpasuHoe upwmbnemie, olperbieance jia-
AYMHOE COfiepkanie, CHCTCMATHYECKAH CBABE OOMYACHD MCR1Y
¢000I0 —¥% TOBOPUTH, WI0 OUHYAM AOIRHE 0OIXJATH NPAHYIATE.Th-
no#t cmioft {must be compulsory), mcmoimesle HXB HE I0.LRHO

1} 0. e, I, p.p. 40. 41.

2) 0. ¢, I, p. 46: ....how are these general customs or maxims to
be determined? The answer is. by the judges in the several courts of justice®,

3) Herbert Broom, Commentaries on the Common law, 4-th ed, 1869

{1-th ed, 1855), p.p. 3, 7, 8. 14%
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sapEcETs orp mpomspoia wamaaro. ') Ilocxbpmia BEpamenis
MOKHO OF TPHHATH 3a TPESHAKH HADOJHATO IpaBoBaro yobmpe-
mig (opinio necessitatis); =o zaxbe DBpyws ropopuTh, 4TO B
Amrriz o0KYHOE HeNHCAHOEe NMPABO OOBABIAETCA CYIBAMH, T. €.
3HAUATH W3H WXB DBMeEHiit BaEMCIBYeTH 0HO CBOK 00ABATEIb-
myo cury. ?) Hlexpgous D Mocs  Tamme onperbisers sa-
EOHB Kakh Upeinucamie BEcnreil BIACTH LB rocygapersb, °) a
OOKHYHOE [PAaBO KAKhs HENOCPeICTBEHHO BB Hapoxyh BosHEWEIiC
00HYan, OTARYAKONLiecT IABHHNIHUME HpuMbneniems, onperbien-
HOCTBIO, HempornBopbuamie Ouaromoayuilo obmecrsa n npEMb-
nsgeMue Bb cyiedsoit nparturb. ) Brnavans Mapron ub-
CKOIbEO BUJOE3MBHAETH, TAKD CKA3aTh' CMAIYaerH, 910 BO33PB-
Hie aHDPIifiCKON ARAXMTHYECKON WIKOAH OPUCIPYAEHIM, KD KO-
Topo#t oHb W camb npuAAIIeAHTs. Ouperbiss sakounp Tame
KaKh H Upexsiyuiie IIMCATEIH, OHB OOHYHOE NPABO CIYATAETH
BOBHMEAOMUME Bh HEIDAX's HAPOZA U COBOPUTE, 4YTO CyIeOHES
pburenis amue npugalors euwy Ooxbe cEAm m sHaveHid; & He
TyMao, 3aiBIieTd OH'G, Yr0 OOHYHOEe HPaBo Beeria HenpembBHao
BO3HMEAETH BB CyLaxb, HO Cy[AbH Jyullle ADYTHXD IDPAEIAHD
3HaTH HOPMH vrore mpasa.®) Tomacs Dpermus I'oa-
J2HJL'B OTLINYAETH IOHATIE STHEW ¥ HOMOJIOTIA: DIUKa €CTh
Hayka o BHYTDEHBEME COCrogHim vexonbra, o goarb; Homoi0-
ris—mnayka o BRbmHeMT moBegeHiu uwerombra.®) Homoxorig pas-
ABIgeTCE BB CBOW OUepeNb HA HAyKy O IPABUIAXDH, YCTAHABIH-
BACMEXTE HeonperhieHEHME ABTOPUTETOMB, UMBIOUMXD CAHKIiW

1) 0. e, p.p. 12—19.
7 0. c., p. 20: ,As our lex scriplta must be interpreted, so must our
lex non scripta be declared by the judges«.

%) Sheldon Amos, The Science of law, 2-nd edition, 1874 (1-th ed. 1871),
p. 48.

4 0. c, p.p. 49, 64,
°) William Markby, Elements of law, 3-d ed. 1885 (lth ed. 1871),
p-p. 36, 44, 45. ’

6) Thomas Erskine Holland, The Elements of Jurispradence, 1898 (1-¢
WizaHie 1880), p. 25. -
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BE 00uIecTBRHIONS MEBHIA~ 910 MOpPAIL; 1 HAYRY O NPABHIAX,
YCTAHABIUBAEMBIXE OUPEFBICHHLIMD ABTOPUTETOM D, -—3T0 aKoih.")
Saxoun MoryTs Grrh Gomeckic n veaosbueckie; nocabiaie yeranas-
AUBAOTCH BCHell naactoio BE rocygapersk. 2) OGmanoe  mpaso
Postanys HazbBaeTs NMepexofHoidl CTYHeHDI0 M&GRLY MOPAILIO N
saxouons.’) Bagasams Dasapas 'uvpas, 1mopobao ocrain-
HLIMG CTODOHHHKAMT aHAIATMYCCcKOR wmKoail, ouperbisert sa-
KOB'L Kanh nosexrbuie smenrell siacenm  pop roeyiapersh, a odon
00LTHOMT TTPaBb rOBOPATH, 4To Hrto o0WYAR, NOLYYHBIIC cnay
sakoda Beabpereie upambHenis ax® BL e¢yzaxsn. f)

Wsp anraificonxs opucrosh, 0¢ UpUHALICHKAUHKT KH aHa-
aurageckoit nmroah, HEKOTOPHC BHCKARRBAWOTE B3MASINW Oauskie
Kb Teopim wmeropmueckofl mikoam, apyrie amborn  pame Gogbe
nporpecenseng  posspbuis, Taws, Amewmen Jdopameps
X0Td NPABHACTL €CrecTBeHHOe NPABo %), HO OTHOCETEALHO 33KOHA
u o0mYHare npasa cromrit Ha Todrb sphuis neropumueckod mwo-
A, M o6mgaél @ Rakont ¥MBIOTE CBOUMTL HETOYNHEOMD  BOAK
oflecTBa; BCAKOE HCIMHHOE 32KOHOJATeILCTBO Bh KOHIE KOH-
111 cedqa. b OGerunoe
npaBo ecrs Goabe paHHAL JOPMA BAKONOJATEILCTBE, HO OHO He
TCPACTE CBOCIO 3HAYCHIA I TOIA, KOTJa NOABIAEICH 3aKOHOIA-
Teapers0 BT cobcrennons cmmexb.?) Cs gpyro#t croponw [ a-
suis Pruu nmbers seceMa 1uporpeccusunin Bosspbaia u
emotpurs, ¢n touxn 3pbria  seomonionnol uriocodin.  Kuura
ero Hocury sarxapie <Natural rights», €0 HOEL ecTeCTBENUIIMSE

NOBE ecTh usjatie Baxonons OOMECEBOMND

1} 0. c., p.r 26, 36

3 0. e., p.p- 36, 37, 50.

3 0. e., p. 50.

1) William Edward Hearn, The theory of legal duties and rights, 1-83
P.p. 5 9, 7, 32, 39, 40.

5y James Lorimer, The institutes of law, 1872, p.p. 11, 15.

6) 0, ¢., p.p. 342, 844: ... .all true legislation isthus, in the last ana-
lysis, self-legislation®,

0. ¢y p. 417,
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IPABOMT OHE NOHWMAETH He To, Y10 BCErfa IIOHMMAErCH MOLb
YTHMT TEPMHHOMB; eCTeCTBEHHOe IIpaBo, TOBODHTH OB, €CTh
mpaBo Kaks oso poxkEo Oxrb. Ho cnpammsaerca—rrb-me mp-
Tepitt g1a phmenis Bompoca, KaREMB JOA®HO OHTH npaso? B
kavecTsh mo7oGHArD KpHTEDiA MOEHO HA3BAaTh Kaxod HuHOYIb
pubmmifi mim BEyTpeHHIE aBTOPHTETH W YTUARTADHHA UpHH-
muns. ') OcHOBRBATH €cTecTBeHHOe INPaBO Ha BEHbBmMHEMDH aBTO-
peTerf Hexp3d, MH IPE HTOMB BHAIH OW Bh HENPAMHPUMOE
npotupophuie, ®O0 IOFE eCTECTBEHHHMTE LPABOME NOHBMAEMT
IpaBo He KAaKh OHO eCThb, & KaKb OHO KoXkHO OHTH.2) Ha BHY-
TpeHHil AaBTOpPHTET: HeXb3s coclaThed, uOo mMubmia @ gyBcTsa
aonedt cammroms pasimuEw. ®) CrbgoBarersmo, Hajgo 00paTATHCH
KB JTHIETAPHOMY HNPEHIALY—IPUHENENY HAHOOJIBINATO CYACTiA
Aanfoapmaro uHcaa xwoged. Ho yrammrapmsms Puwm mpmnn-
Maers He BB crapoit gopmdb smmmpmueckaro yrmamrapmsma. OHB
YEA3EBAETE [MABHEE HEJOCTATKN IOCKBIHEATO ¥ TOBOPHTE, YTO yTH-
JHTADHBMT HAJO IOHTMATH KAKD CONIATBHKE yTHANTADA3MSE, T. €.
COeTHHAA YTHAMTADHHE NDHHNENG €B SBOIKWIIOEHON Teopiei. *)

B HrTarmim ssoionioERas Teopid OKa3ana JOBOJBHO 3HA-
ymreasuoe Baismie ma Qmrocodiio mpara, XoTa BEH ToWe BpeMd
MHOTIA COYMHeHiA IO HTOMY IpeIMery NPHHALIEKATL Iepy He
TOJBKO CTODOHHAKOBD MCTODHYECKOHR MIKOXH, 0o jaRe mocab-
AOBATCIAMB DABAUIHEIXE MeTaH3MYECKAXD CHCreMsb. Kern rams
Takie nHcarerm Mo (pmrocoim mpaBa, KOTOPHNXT cMBI0 MOKHO
Hasparh rereianmaMu, kaxs mampumbBps Bo Bio; %) ecrn ugea-
Ancrel, xags sanpumbpn Jio m; %) ecrs axnexrurn, wawy 1l p u-

1) David G. Ritchie, Natural Rights, 1895, p.p, &1 —82.
2y . c., p. 82.

3) 0. ¢, p.p. 85, 87.

4 0. c., p.p. 87, 94, 95, 96, 97, 98, 99.

?) Bovio, Filosofia del diritto, 4-ta, ed, 1~94,

) Lioy, Filosotia del diritto. .
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cko @ Rapae ') Eers @ CrOpOHHEKE HCTOPUYECKOR KO,
Kb YACIYy KOTOPHXD UpHHALIexHTh HanmpumBps Ba x axa-Il a-
malrXe OT0Th MDECTH YNOZOOAHerh NPORCXOKIeHie upasa mpo-
HECXORJeHil0 #3HKa %) W yisuTs, UTO IPABO BOBHEKAETH 0€3C0-
3HaTeAbHO BB (popub o6Hvas; ) 4eroBBROMB 11ePBOHATAJILHO Dy-
KOBONETS (e3CO3HATeXbHOE MPABOBOE YyBCTBO, *) a 3arbMe, Koria
510 9YYBCTBO IIpeBpalyaeTcd BB CO3HaHie lopuimieckolf Heolxo-
mmyocru (convinzione giuridica), Torza odruai (costume) craHo-
BATCE OOHIHHMB mpasomb (consuetudini). ) Taxe Bosumkactsn
mpapo, no teopim Bazaxa-llanaie, GescosuareibHNMB IyreMs;
Gops0y e 33 UPABO OH'B CYETAETH dBIeHieMb mosgEbiuuMms. %)

lIpyrie nHcarend, HAIPOTHBS, KDHTHKYWTE B033phHia ncTO-
pageckoff IIKOIN HIH, HE BJABAACH BH KPATAKY, NPAMO BHICKA-
3uBalors Bos3pbamis, crodmiz Oxmme KD yTAIATApHOH Teopid,
ybyue wp reopim ueropmyeckofi mxoam. IIrerpo Roapsoao
onpepbigers MPRBO KAKD HOPME CONIAILHALO TOBEjeHid, OTIH-
vatou(igca 01s IPYrAXs HOPMS COUiaibHALO HOBefgeHis TEmMs, uro
II0BHHOBEHIe MMT o0eslednBaercs NMpUHyAATeIbBEME MBpavnm co
CTOPOHK rocygapersa. ’) BosmmExaers upaso, 1o ero uubaiwo,
A3b NMePBHYHATO cyleGHaro pbmenis; J1mwup npumbrenie »b
¢yirb HODM'E HDPABCTBEHHOCTH M HPOCTHXS OOHYAEBD JAEThL BMD
wpugryeckyio cuxy. 8) Hpyro# nacarexs, bra g xio bpys=®n,
VEA3GBACTS HEAOCTaTKM TeOPid HCTOPHUECKOH DIKOJIH — POMAH-
Tusms, sBpa BB cnooxofimoe, HesamBrmoe passurie upasa; weon-

1) G. Prisco, Principii della Filosofia del diritto, 1372, G. Carle, La
vita del diritto, 1-e m3gamie 1880, 2-e—1890.

?2) Vadala-Papale, Morale ¢ diritto nella vita, 1881, p. 198.

3) Vadala-Papale, Inconscio e conseio nel processo evolutivo della vita
socinle e del diritto, 1895, p. 57.

4 0. ¢, p. 34.

3) Morale e diritto, p. 157.

8) Inconscio e comseio, p. Hl.

7) P. Cogliolo, Saggi sorpa I'evoluzione del diritte privato, 1885, p. 12.

5) 0. e, p. 19.
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perkienrocts mowaTia EapogHaro mpasocosHamis. ') Cams Dpys-
®E CTOMTS HA yrarmrapaofi rouxb apBaia, Ooismoe sHavemie
upuraers Qaxry GopsOH 3a NMPaBo H, UPA3HABAL OJHUNOE IPA-
Bo papepubiime## (GopuMoRE upaBa, BHCKASHBACTH CIPABERTABOE
wubmie, uro peabpcreie Magoit LPAIOFHOCTH DTOH (QOPMET mpa-
Ba IIf COBPEMEHHOW REBHA OHA IIOCTENEHHO BHTBCHACTCA BHLC-
weit (opmol npapa—3saxomoMs. ) PeprrHa s Hyasa
cromrs ma rtouxb spbuiz sBoxouiommsma. OHB roBopmTh, YTO
BE CBOGMH TPHECHOCOOAEHIH Kb BRBNIHMMS yCIOBIAME, BH GOpb-
6% 3a cyuiecrBoBaHie, XIONH COETHHANTCH Bh 00MECTBA: HTOHCTH-
weckid CTpemJeHis NPEBPAUIRITCA BE HTO-AIBTPYHCTHUECKIS;
TIOIE BCTYDAIOTH Mexiy co6oi0 BB orHomeHis, xoropud llyaps
nasuBaers Olo-srmuecknym (relazioni bio-etiche); orm 6io-yru-
4eCKid B3AHMOOTHOIIEHIA 10 (oAbIme YacTh NpefcTaBIsIncs #eol-
XOIUMEIMH JIf TONTEPHAHIT MOpAIEa BH YeroBbuecKoMs 00ULC-
erBb, 1TaKp 4T0 W3E HUXD 00pazoBaluch OGHYHHA B3AMAMOOTHO-
meria (consuetndini bio-ctiche); rorza Bozamkia BB o0mecrsh
BIACTH, TO HOPMH 0i0-3THIECKIT HDPEBPATHIMCH BH HOPME 10PH-
EEYeckia BcabcrBie mpHpAmiA EMT UPAHYIATEABHArO XapaKrepa
€O CTOPOHH BIacTa; 0i0-dTMYecKis HOTpefHOCTH, peryInpoBaH-
HHA OPHIAYECKAME HOpMaMH, cpbiasucs npasamm. Tagums od-
pasoms O0MYAH HBIAIOTCH EPEXOAHOM CTYMEHBIO MemLy OTHO-
meriayy Glo-prAyeckumMm u mpaBoBuMu. °) Ilyans ompexbasers
HP2BO KAKH OXPAHy HHTEPECOBT W CUATAETH NPUHHYRAEHie cv-
NECTBEHHKME IIPHIHAKOME 1paBa. !) Taxs ke cmorpmrs @ n 1 o-
vycu I'Bexs § w, mpusaalmif npaso 3a OXPaHy HHTE]ECOBT
¥ CYATAONi DPHEYEJEHie CYIECTBEHHNMSE €ro HJIeMeHTOMT. °)

') Biagio Brugi, Introduzione Enciclopedica alle Scienze giuridiche e
sociali, 1891, p.p. 27, 28.

%) 0. c., p.p. 34, 95.

3) F. Puglia, Saggi di Filosofia giuridica, 9-da edizione, 1892, p.p.
11-20, 52—53, b4.

4 0. c., p.p. 56, B9.

5) O, Puglia, o, c., p.p. 56, 59.
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Jpyrie, xaxn Jexn Hmiyguue w Cxiarapeasa, croa na
rofi e ToukB 3pBRid, HASHBAIOTE HPABO COBOKYIHOCTLIO HOPMT, He-
OOXOAUMEXD AIA MOMEPRARIH KUBHECTOCOGNOCTH conjainnare op-
rammsna. *) OcoberHo apKo BRETYTaeTs snoaonionioe possphiie v
llnerpo Manria. OOmecrso, ropopars ons, cerh Giodorn-
yeckoe gaenie. 2) Mopauw ecrs oprannyeckas norpednocrs, Gio-
AOTHYeCKan HeOOXOAAMOCT: HAGHHAS €6 HHCINIRLO KUBOTHALO 1
koruas tenosbroms, el oprammsmMm smuyrs u pBHersyiors na
UOXABBY BEAA; OGILECTBEHUHIA YYRCTBA PABBUBAIOTCH KAKT f0ies-
HHSA 1M BHAA KAYeCTBA; MOPALt Kakh W seh jpyria memxpueckis
cBofictBa qexoBBKA, BEAYTH ¢BOE HAYANO OTH HHACINAND KHBOT-
HExs, ®) [IpaBo tagme ecth Glodornueckas uHeoGXoguMoceTh, JHu-
Ba# MaTepis JONKHA TATATHCH M BOOONIE HOL(EPHHUBATL ¢ROC
cymecrsopanie oduieHies on BRBIMNNMT Mipoms. f) NKean w1
atomt. Berpbyatores  mpensTersis—uacrynaers peamnin. ) Haw
HTAXD MPOCTBAMAXD  3A%aTKOBYL €T PASBATIEMs HHTELICKIYRIh-
HOW JKH3WHE IOCTEICmio pasBnBaerca Npapo kakp vee Goabe
foabe cuardaiomages popma Gops6r 3a cyniecrsosanie. ) Lopnia
22 CYUIECTBOBAHIE TaxuMb O0G)DAOMD ABIASTCS BEAHKAMD 3aK0-
HOM'5 Da3BHETid Beero ®aBymaro. i Mapa o a racme BucKasn-
BAETH JOBOALHO ABJABHES MECIM: 9T0 TPaBO ABASCTCA NPAHLA-
HOMD, YCTAUABIWBAIOWAMS [APMORI0 BH ME3HHA, YTO COZEPRAHie
Cro eeTL 00as MoAR32 B 9TO OHO ADABTAPYerTHs HeoOXOLHMN
Jaa kusnu M paspurin yeaosbra yeaosia. %) Ho pazoms en vrumy
phpunmy mpcaann MAPIbg UPpoBOLHTE ANPIOPRCTHUCCKIA HB HA

1y Om. Puglia, o. e., p.p. 45, 56—57.

) Pietro Mantia, La Psicogenesi del diritto, 1x93, p. 34, |

% 0. ec., p.p. 52—53

4 0. ¢., p.p. 57, 73, 79-80.

% 0. e., p. 86.

% 0. c., p.p. 90, 91, 95, 113.

) 0. c.. p. 113.

8) Miraglia, Filosofia del diritto, 2-da edizione, 1893, p.p. 171, 172,
186, 203.
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4eMb He OCHOBaEHHA Bo33pBHIA —uTO IpPaBO eCTh BECAIbHEI
MpPABNENG, UT0 HE OOKTH, HA PasyMbh He J03BOAAITH MPHHATH
o6pacHenie Bcero Cymaro wsbh MOHATIH marepim m sHeprim, uro
A0KIPHAA TPHCMOCOOIEHid RHBHXB CYU|ECTB: KB OKDymalomtei
cpexh me cmocodHa yACHETH BTHYECKie (eHOMERH ¥ T. W.')
Topasgo mocxbposarersrbe Mmkeir Amjgmeno Bax
Kapo. '1aBpag MHCIP €ro KHUTA—IIPaBO €CTH dABJeHie odme-
¢TBeRHO# HRUSHB, BO3HEKAKIEE MYTeMH TPHCIOCOOieRis odute-
CTBa KB yCIoBiAMB ®E3EH. Jim3up BooGuwie ecrs mpHcmocodienic
OTHONICHIH BHYTPeHHEXD K OTHOLIEHIAME BHBUIHAME; HO Yeao-
BBES BupomsybHEders 3TOTH 00miEt BaKoH® M IpucmocoliLerh
[IpeAMeTH # aBIeHis BESMHATO Mipa Kb yIOBIETBOPEHIO CBOMX'D
norpe6uoctet. Ozmes UW3H MIABRHXE KB TOMY CN0COG0BS—o0Le-
CTBEeHHAA OPravH3amid, KONIEeKTEBHaA Gopnba 3a cyuiecTBoBamie. ?)
Ho pazoms c¢p xoazexrmBuoit (opMoit GophdH 3a cyuiecrsoBanie
y mogell coxpaHAeTcd W HHAWBHAYAAbHAA Gopb0a 3a CyniecTBO-
Bagie, MOJE BCTYNAWTH JAPYI'B Chb ZPYLroMs BB 00pBOy; (opbla
aTa MOmeTHs OWTh BHYTpeHHAd H BHBmIHAA, T. e. Gopbla MewAy
4ieRaMH OJROE W TOf Me IPYNIH WAM MemAy ICEFEIME IpyInaMm,
MpEYeNs KaKB TOTH Takb @ Apyro# BEEs Gops6GH mpioGpbraers
Bce Menbe m menbe rpyGma gopmu. 3)—Ha touxt 3pbuia vsouo-
uionmoit Teopin cromts Tamke Mapio Mopacco, wp coun-
Hegilo koroparo mped. Drpmro Mopceaan Hauncaws
upegucaoBie, rxbk BEMCHACT: suayeHie oBoaUioOHHSMA s U~
xocodin mpasa. *)

Bs Poccim BF cpext yueHHXD 0OpECTOBE T)PEOGIALAIOTH
B033pbHiA @CTOpHYECKOM WIKOAM, HO Le OCTaJI0CH HesaMBTHHMD

) O. ¢, p.p. 95, 111, 133, 189.
%) M. A. Vaccaro, Le basi del diritto e dello stato, 1893, p.p, 4, 19.
39, o1, 61.

3) 0. e., p.p. 62—63, 75, 101, 163, 201, 862, 363 u Apyr.
%) Mario Morasso, La evoluzione del diritto, 1893.
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n piignie Iepumra. IIpod. Penvenkamuds vs IOpurnve-
ckolt DHmERIONeAin onpexbizers OpaBO KaKE® 0XpaHy o0mecTBen-
HHXE AHTEPECOBH ¥ OTBOZUTH JolmHOoe MBero mgeB Gopnlm 3a
npaBo; BE yuedim me o005 o0wyHOMB UPaBE OHB UPH3HAETH
PaBHO HeoOXOXuMEME 002 dIeMeHTa— (akrmieckoe cofrogeHie
o0FYHaro mpaBHia u Iopeimueckoe Bosspbuie.!) Ilpod. K op-
KYHOBT NDPAHEMAETH BINIALE lepuHra Ha HHTEPECH KAKh HA
OCHOBY OpaBa. HO TOJbEO onpexbisers mpaBo He KAaKh OXPaHY
HHTEPECOBD, & KaKb WXE pasrpanmuenie, ?) wrbé ne coschus
CIIPaBELIABO y&e IO OXHOMY TOMY, YTO DasrpaHmieHie MHTepe-
COBD He MOEETH OHTh caMo cedb nbipw, a CAyRETE HE YeMy
WHOMY, KaK® MXB oxpanB; kpoMB roro err, HecoMpBrHO MATe-
pect, XOTODHE oXxpaHdlorcs (esh pasrpaHmyeHia wWXD Cb ApY-
ruMA mrTepecaMu: HampumBpbs oxpaHa crodogim MuBHiE ¥ BEpO-
ueropBiania; yeraumoBienie BceoOmiedf TMOJAYE FOXOCOBH, OXPaBa
WHTepecoBs  TPENojaBaHid ysakoHeRieMB Ha3HAYeHids npo-
(eccoparu TOIKO IENs HMEIOMAXD yUeHRA crenend. — KopkyHOBS
NpH3HAETE BeAHKOe 3HayeHie GOPHGH 3a MPaBO H IIPH  ITOMD
YKa3HBAETH, YT0 He BCeria IPaBO BOSHAKAETS NyTeMB GOpHOH,
ur0 Habaomaerca w 0e3cO3HATENbHOe YCTaHOBIeHie OOHYaeBb. )
OHp IPABHABHO CMOTPHTS HA B3AEMOOTHOMEHIS (arAyeckaro
OOHEKHOBeHIs ¥ co3mania olssareibHocTH B%5 JB51b Bo3nmKHOBeHin
OPLIYHAYO TPABA, YKA3HBad, Y10 WPEAHIECKOe CO3HaHIe ABIAETCH
MOMEHTOM'D BTODHYHEIMD,  DAsBEBAIOMEMCA NOCTEMEHHO KAk
cabgersie mocrosannaro npambuenia ojumaxoBaro odpasa rhiicreii
BB OIMHAKOBHXT 00cToATeNncTBax®. *) (coGoil mporpeccEBEOCILIL

1) H, K. Pempenxaungs, Opuandecrans Jsunsiomexid, 1889, crp. 19,
55, 60. '

%) H. M. Kopiynoss, Jetnin no obniefi Teopin npasa, 3-e nspanie 1394,
erp. 39, 83.

3 0. ¢, erp. 117—118.

4 0. c., erp. 114,293. IpaBuIsplia Bo33phais Ba coorHONICHIe BAYEN
NpaBa Cb HAYKAMHE cCTeCTBeHHHMH Bhckasaxh Kopkymopn Bb csoel serymu-
-reabdoli depnin, cu. JC. Tp. u Vr. llp. 1879, X 2.
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ovtuuatorcs Bosaphaia mpod. Kanmycrumna Hecxorpa na ro,
wro wuara ero <[eopis mpaBa, TOME NEPBHi» BROLIA HOYLH
rpuznarh akre TOMYy Hazaik, OHA He 'TOJABKO He yerapbra B
PABIKXG CYMECTBERHEXD YePTaxs, Ho Oaarogapa  woBBANMME
yembsams reopin Lepmara, Jake Kakb OM BRUIpata B5 cBhitecrn.
lpop. Ramyernns crowrs wa yrmaaraproii rouxb spbria u upn-
TOMB HC HA DMITAPUYECKA-YTHIATADHOR, & UPHOAMMACTCH KL
vBodOIloHHOMY  yruiarapusmy. Ous onpepbisers upaso  xakid
oxpagy G.Jark. UHTEPECOBs M UMEHHHO He BEAKUXD WIITepPecos,
KA/KI1A0 ARHACO U3, & FHTEPecOBh OOUIAXD, <HOIHOCPEICTRen-
Had CBASL KOTOPHIXG CBH JKABHLIO COBNAETCH $CHO», TAKL 4TO
«~rBWE AMYHRMB CTPeMICHIAMT, €OTOPHs ABACTBYIOTH HA JKHBHL
PARPYUIHTENBHO> , UPABOBOH OXpanl MNe gaered. ') OHL yeranaviu-
BaeTh TAKYIO 'l"BC"yH) CBA3L MEKAY TPABOMS W INPABCLIBEHHOCTLIV,
yrn BL €ro Bt):;:{j)'l;ﬂiﬁm SCHO HPOPAHIHBACTE TEOPiN JTUYCCKATO
munuyyma. llpaBo wmmbern b CTopoHN —HpaBerBeNHYIO 1
(aKTaYecKylo, 0BO OXpaHAeTbh HPABCTBEHHOCTh, OHO TEM©L coBep-
meunbe, ubns OGoabe BmbmHee mnojumHenie coriacyerca Cb
00mAMA HPABCTBeHAHMZ TPeOOBAHIIME; BCe UTO BAMPEULACTCH U
TIpefACHBaeTCd NPABOME, TAKKE 3AMPENAeTcs W HPCATHCHBACTCA
HPABCTBCHHOCTLIO, HPAYISVH OTAAIHTCALHON YepToH mMpaBa ABAACT-
¢ er0 MPHHYIATeILHHH Xapaxreph, ero BHBUIHAA UPHHYAATENT-
noers. 2) Hpascrsewmocrs tawke mybers 1BB cropoun —Jopmann-
HYI0, cocTodury0 BB xoOpocoBkermocti wawbpenifi, u marepiaan-
Hyio, Tpedypouyio ghiicrsiit, ofesmevmBaouuxs NoCTUREHIE Gaars,
KAKh CPENCTB: KB YAOBIETBODeHilo TpefoBamiit mi00BM M CHpa-
BEEIMBOCTHE, NPHYEMT ABTOPD YEASHBAETH 3aBHCHMOCTH COAEDIRaA-
Hid HPABCTBEHHOCTHE OTH O0lLIECTBEHHO# cpexs.®) Ymé BB »THX'S
onpexbieHigxs mpaBa ¥ HPABCTBEBHOCTE SCHO CKBOBHYD MHICD
0 mpash kakb sTEYEcKoM’ MEHEMYME; HO KarBe aBTODPE BHCKAZH-

1} M. HKagyermus, Teopin mpasa, ToMn nepewit, 1868, crp. 54; 57, H8.
4 0. c., erp. 73, 94 u ap.; 68, 79, 81; 68, 69, 75, 82, 85.
%) 0. e, erp. 48, 52, 40 - 41, 38,
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Baevca eme omperhrenmbe, <«o6nacTh mpaBerBeRmocTE o0mmpEbe
001aCTH UPaBa» , «He BCe MPEJNBCHBACMOE H 3aUpeliaeMoe HpPaB-
CTBEHHOCTBI0 NDEANACKHBACTCA H 32Mpeniaerci NpaBoME» , <HDAB-
CTBEHHOCTh BCEOOBEMIIONIA . . . . HAUPOTABB NMPABO . . . . Ka-
caerca TOapKo Oammafiurnxs mocabierei> gammaro «abicrBia M
Omumatimmaro wambpenias pbareas».') Ecau # GHBAOTH CrOIKHO-
BeHid IPaBa B HPABCTBEHHOCTHW, eCJdHd W BO3MOEHO CYUIECTBOBAHiC
(e3HPABCTBEHHHXD BAKOHOBS (HAND. 3aKOHH, W3JAHHHE INPOTHBS
Xpucriamersa), TO TAKis NCKIWYEHIT YKABWBAWTSH JWAIMb HA YEIO-
Henie IAOE TBOPALUIAXH MPABO 0T cBoefl mpaMoll 3agavun, JuImasg
IpPaBo0 HPABCTBEHHON OCHOBN M OCTABIAL 34 HHUMB JUUIB CHIY
pabmuow. 2) Be yuenin 06b o0munous npasb mpod). Kamycrans
IPU3HAETS IPUIOKEHIe HOPMD W OPHIHYCCKOE CO3HAHIE DABHO
HeoOXomaMEME  ero  sicvenramu.®) Bosspbuis ero ma psammo-
OTHOUIEHIE ATAXD AACMEHTOBD. Ha BOBHMKHOBeHie HWPUIHIECKAro
cosHauis— Bs BHcuteli cremeny npapmasAE. OHb yKasHBaeTH,
4T0 OCHYHOE MPaBO BO3HEKAEYH u3h ABareismocrd oTrbIbHEXD
JBIVE, HANPABJIEHHOH KT gocrmiaenino uxh Bxeft, yropieTBopenino
norpedrocrel; Beabacrsie OJUHAKOBHXT YCI0Biff cylecTBOBaHif,
HPABCTBEHHON HIM (AKTHUECKOR 3ABHCHMOCTH MeRAy OTRBILHMME
WIeHAME O(GUIeCTBA, COBHATEIBHATO IIE (E3COBHATEALHAr0 Mofpa-
manig—ussBerani 06pass rhiicrBiit BXOJHTE NOCTENEHHO B MPH-
BHUEy ¥ «7eX0BBKE HCHHTHBAETS Ha cedb NPETATaTeIBHYI0 CAILY
TOr0, 9T) COBEPUIACTCS NMpPeIt HEMB, A 0dpasyers cBo# xapak-
Teps mogs BredarrBHieMs ORpymawmed cperH, IOBTOPAA TO,
aro. rbaalors apyrie». Taks BospHEawT® o0muanm. Hbroropwme
M35 HEXE COOINIA0TCH €5 0c000# HACTORIWBOCTHIO H Y JIHND,
COOI0AA0NEXS #XB, MAJI0 [0 Maly BO3HAKAETH COSHaHie, 4T
ABHCTBYS Tak® OHE «OXDaHAWO1H ouperbieHHHS MASHEHHHA
OTHOUIEHif» , 9T0 OpWAaeTh 3ITAME OOHYAAME XapPaKTepsh He-

H 0. ¢, c1p. 82, 83.
2y Q. ¢, erp. 79, 84.
3) 0. e, crp. 128, 129.
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06X0IEMOCTH; JNIOJH HAYNHAKTE COBAABATH Ce0d BH 3aBHCHMOCTH
OT5 CJIOREBMArLOCH MOPARKA OGIIECTBEHHHXT OTHOMIEHi#—>5T0 u
€CTh IPEIATIECKOE CO3HAHIe. 1) ABTODD NIPH3HAETDH OOKYHOE IPABO
«€CTECTBEHHHMD I€DeXOIOMT He-DDPHIAYECKEXD OTHOIIeHi# BB
OpEFAYeCKis> %) u yKa3HBaers, 4TO CH T€YeHieMD BpeMeHH 00Hd-
HOE TNpPABO BB CHIy NPECYNAX'b €My HEeJOCTATKORS—HMEeHHO
«gpeodiagania PaETHIecKaro SIEMeHTA, a crbroBaTEIBHO BIIAHLA
JHYBNXD B3LIAZOBH H I0TpeGHOCTeH», movyemy HepBIKO <pasyMs
npasa cwhmmBaercs C€b YKJIOHEHIAMH OTH HEro> —IOCTENeHHO
surhcraerca Gorbe coBepueHHOA (OPMOR MpaBa—3aAKOHOMSE. *)—
Croponnmkayn Bosspbuilt Iepmura ammgiorca mpodp. I'am 0 a-
poBB *) m Mypouumers. Uocabraii BH» MHOrOYHCIEHHEXD
KHAIAX'h H CTaThAXH DA3BUBAETH ujgeu o Gops6E 3a mpaso, o
neodxogmmoit sarpark ncmxmueckaro Tpyxa e Abrb oGpasoBamia
1pasa °), persefHO 06PECOBRBAETS 3HAYEHIS KA3yalbRATO TBODYE-
¢rBa A BO3HHKHOBEHIA H pasBHUTIA pasa, ®) mpusmaers, 4ITO
BB I1IeDIOTH PasBUTATO TOCYIADCTBEHHAr0 OHTA 3aKOHG €CTh BAMK-
whitinas Qopma mpaBa, ') @ IPABHIBHO CMOTPHETH HA B3AUMO-
orHONIemie mpapa # HpaBcTBeHHOCTH. °)—IIpod. MaxmMan s
rakie 10 m3pbernoii crenenr nmpassaers BBpuocts lepuaroscknxs
Bos3pbuil, Xord u me BHOAHE. OUb COBEPIIEHHO UPHCOSTUHSETCH
ws MAbuigws lepmnra, wro «arbap ecrb TBOpeus lpaBar W UTO

1} 0. e, crp, 105, 124, 125, 128, 129.

%) O. ¢, cTp. 131.

3} u. ¢, erp. 131, 137.

3 0. G. I'amGaposs, OOutecTBeHHWH HATEpECH Bb  [PAKIAHCKOMb
npask, Kip. B., 1. IX (1879);, do6puBoabhas n Gesmesguad LhATeAbROCTH B
4yROMSs HHT peck®, B I, 1879.

%) C. Mypouuness, O6pasosamie upasa 1886, crp. 27 ¥ crbi.; Ouepku
obmeit revpin ['pamnanckaro ipasa, 1877, crp. 232.

6) OGpasopadie npasa, ¢rp. 24 —25; TBopYeckan cuia pUCHpYJEBLiN,
). B. 7. XXV (1887} crp, 112.

7) Oupeykienie n ocHoBHOE pastbiedie npaga, 1879, ctp. 69. nupumbu.

) Dupexbaenie, cTp. 154- 165; 171, 175; [paBo i cupaBej1HBOCTD,
Che. Blcranes, 1892, despass.
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<IpaBOMT 3amumatored TB mam gpyrie wmaTepecw» !), HO CB
EPyro#f CTOPOHH HE COrIauIaeTca ompexbiaTs mMpaBo XAaKb OXPAHY
HHTEDECOBH, & omperbigers ero Kaws mpussamie 3a ueroBbroMs
mspbernoft MBpm cBOGogE; ecam npmaaTe omperbaedie npasa
KAED OXDAHK, B3al[UTH HHTEPECOBH, TO IIPHIETCA JOIYCTHTD,
OyXATO UpaBa CyWECTBYOTH AHIUL BH hopub cyiednoit samnta. )
Cs orams Baraapoms upod. [Maxmana Mu He MOBEND COTIACHTHCA.
OpraEmsoBaHHAd 32lMATA UPABA MO®ETs OHTL W He cyjefHas,
3 HanpuMBpF agMAHHCTDATABHAS, noxwneiickas; sarbus oma Mo-
#erd OHTH W He OPraHm30BaHHAI—EKakh Bozibicreie uhiara
obmecrBa, HampaNbps BE o6mMIHoME Hparb, HA NEPBHXB CTyIle-
HAX'B KYJIBTYDH; HAKOHEIs, 0JHO MPH3RaHie H3BBCTHHXB HODM'b
eife He CO3NAETH IpPaBa—HANPAMEDS, 3aKOHT He CHAGKEHHKH
JOCTATOYHOIO CaHENie#l, MOmeTh RN He COO.IIIATHCH, DABHO KAKD
HOPMH 0GH9HAIO IPaBA, HECMOTPS Ha NpwWaHadie uxb BChMD
HacereHieMB, MOIYrs OTMEHATHCH B33KEOHOME.

Hporuss oxnocropounocry Bosaphuilt mcTOpmyeckOd HIKO.IH
Ha O0MYHOE mnpaBo BrCckazalcd u mpod. Ceprbesmun. 3
Bpuraxys sosspbuis Ilyxrwr ma mpmpoly obuwsaro npasa. ouh
ofpauaers pummanie, aro Bo3spbuis Ilyxrn, necmorpa ma ero
HPHHAIRHOCTE &b MeTOpEYeckoll mkoxb, JOMKHH CUNTATHOH
ne ucmopuveckumu. Ilyxta Omre croporsmxs MakRin CaBumbm,
4TO 1PABO PA3BABAETCA HCTOPHIECKH, HO HCTOPATECEUMH H3CTB-
JOBRHIAMA He 3aHUMAICA, MOYeMy # BIATH BH 0MAC0YIHYI OTHO-
CTOPOHHOGIH, II0Jaras 4T0 OOHYHOe MPaBo cozjaercd o0MEMT
HADOEHKMG NPABOBHME yOH®IeHieMs o 9T0 TOCYJA]PCTBEHHAA
BIACTE M IOPHCTH, ¢031aBad npaso, rBHCTBYIOTH JIAMIL KAKL Op-
ravu Hapoga.—Memiy vbus, rosopurs npod. Ceprbesuws, ncro-
pif yudTs Hach cosepwerHo AHoMy. lcropmueckie naMATHAKH

1) C. B. [axmann, 0 coppenennoMb ipumenin Bn Haywb npasa, Ji.
I'p. u ¥r. Upasa, 1882 r., & 3, ctp. 21

2y 0. ¢., crp. 28, 31. :

3 B. Ceprbesuan, Ounri wscabiosavin ovdmusare upasa, Habiwia-
Ters, 1882, dmsapn u despais,
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ApeBRBAMEXS BPEMEHS He 3HAITH O0HIAEBb, XOTODHE GRLIK
Om mhitcrBylOmEME mMpaBons Obaaro Hapojas; onm mMBTE xBEo
ch ApoOHKME o0muaiME OTAbapHuxs wmbermocredi. Hampambps,
BamE pycekifi HavakpHHE rbTONMcen® PasIMYAETH. OOHUAE TO-
I9E'5 OTH 00HuYaeBs IPeBIAHD; y pajummdedt, BaTudedt @ chse-
pauD OHD HAXOJATH ORWE's o0Huail, HO 3TOTH O0HIal oTIMIaeTCH
oTh 00HYad MoiAHD ¥ gpesains. Tome camoe OHXO H BB JZpeB-
neii T'epuanin, Kammoe miema kuro @ CymuAoch Ha OCHOBaHIA
CBOEro ILIeMEHHAT0 MpaBa ¥ 9TOTH IMOPAXOKE CyUECTBOBAIL
eme Bb Hauarb cpegnaxd BBkoBB. JpeBHie ACTOYHHKE He 3HA-
075 00i0e-TepMAHCKAr0 mpaBa, AME A3BBCTHO TOABKO IIPABO OT-
ABIbHHXD ILieMeHh— () PAHKOBD CAANYECKEX'B, PHNYAPCKAXD W
Ip. Bo ®ramzpim jo camaro mpucoegmmenia ed kL Ppamuyscroi
pecnydanxh me OmRIO o0maro of6myHaro mpaBa, a AU MBer-
Hud npasa.—Memjy OOHUYHEMH IpaBaMu OTTBABBHXD NIACMEHD
Berphuatores mbroropus cxogcrBa BH uyacrrocraxs. Ho raxia
OTTBIBHES CX0JCTBA, 3aMBuaeTs ABTOPH, MOBHO HAHTH H MERIY
NPABaMH COBEPUICHHO PABIMYHEIXD HADPOXOBH. JTH CXONCTBA CIb-
J0BaTEJIbHO HeIb3d BEBOZUTH M35 €IWHCTBA HAPOXHATO AYXa

Cp gaappbiimuMs XomoMs HCTOPiM MpaBo OTTBIBEEXT rep-
MAaHCKHEX'L MAeMews o0BejnBIercd, HO dT0 o0beImBeHie BOBCE
He ecth crbjerBie BOZHHEKHOBeHIA CaMOCTOATEIBLHALr0 OdlIe-rep-
MaHCKAr0 MPaBa; OHO FOCTHTHYTO IyTeMb MOOEIH IIeMEHHArO
MpaBa CATAYCCKAXD PPAHKOBE HAZE MPABAMY LPYIHX'E rePMAHCKHXD
nievMens. M phiicrsureismo—pbin MH He MomeMB FOBOPHTH O
OpaBOBOME cosBaHim whiaro mapoma, o0s yGhmpemiaxs ubraro
IieMeBH, XaKh O YeMB-TO OTIHYHOMS OTH HHIABHEIYAILHEIX'H
yO6bageni#r, Jag sroro mymEo 0GLeKTHBEDOBATH TOHATIE HADOX-
Haro gyxa, xax® cibiars Ilyxra. Ha camoms pbab cymecrsyers
JA¥Mb EHAHBUIYAJIbHOE NpaBOCO3HaHie OTIBIBHBIXD JOKell @ Ha-
pojHOe NIpPaBOCO3HAHIE eCTh JWMb CyMM3 MHJABHAYAIBHRXD CO-
snamift. Ilosromy o0muHOe mpaBo MOEKHO BHBOJHTH TOABKO H3B
ABJHBENyaNbHATO 1DABOCO3HaHia. IIpomCxomgemie e OOUEXD
HOPMB OOBACHAECTCA HATHYHOCTHI0 0COOHXD GIATONPIATHHXD AL
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aTovo ycaosiii: <PasEie a1 MDA eimHCTBE RHTEPECOBD W CXOA-
crsB ycaoBill ®uUSHR MOTYTH BB OIHHAKOBHXB CIyuasxs MOCIY-
HaTh OfMiaxoBo. Hcim ycropia gbaTeibmocTE 3THXD diofeHl B
Teyenin Ooxbe mim MeHbe MPOXOAMWTEIbHALO BPEMEHM OCTAITCH
hike, aBiderca mocrbroBarersHHE DPAID OXEHAKOBHXS ybiicTsiil
BB OJWHAKOBHXE cIyyasx® . <[lepeomauarsno 5TH oxmmaxoBEa
abitcTBiz yB#cTBETEIRHO BHIPAKAIOTH BOJI0 COBEPHIAIIIAXE HXD
Juls, B0 m0 Mbpb EXE BAKONICHId OHH CAMH HAYGHAIOTH OKA3H-
BaTh JaBIeHie Ha BoXlo H ompefbaars ea Hampasiemie>. Tyrs
xbitcrByers m merawie OnTb Bcerga BEpHEIME ce0l, m moxpawa-
Hie npEmBpy ApyTEXH, N yBameHie kKb maMATH TNpPefKOBH, Takb
noctynaBmuxs. Takie Bsrasagm BHpamaiored HampuMbps BB pye-
CEEX'P OOCIOBHIIAXE— CKAKG JIOA¥, TaKb M MH» , <He HAMH YCTaB-
JeH0, He BAMA H IepecTaBATci» # T. 1.

Ho ecrs u gpyria mocionus, ipogoaxkaerd mpod. Ceprb-
€BHYH, ACHO MOATBEN:KAAONIZ COOODAKEHIA O BOBWIKHOBEHIH
06myparo npaBa Bb BEXb 00HYaeBd> YACTHHYXB, EMBOMAXH
wBeraufi xapakreps. Pycckomy Hapogy He uy#zo cosmamie mber-
H4r0 W BDPEMEHHAro 3HaYeHis OOHYHAaro mpasa. TaxoBE NOCIO-
BAIH— <ITO TOPOXH TO HOPOBB, YTO JepeBHA TO 00HuaiDd>, <y
Crgopa oOmvuafi, a y Kapma cBofi>, «Ha OOHKB €CTb MePeBHKE»,
«OHKB, 18 A TOTH OTBEHEE? .

B saknmouenie macTosduied, HCTOPHEO-EpHTAYECKOf, Tacrn
wanre#t kEErTE cybiaeMb BB ABYXD CI0BaxD TH BHBOZH, KB KO-
TOPHMB HPEBOLATH HACH 3T0 KpaTKoe mcropuueckoe o6ospbmie
cyne6s o6med Teopim mpaBa MO Y4ueHiAMB HCTOPAYECKOH ITKOJIR
@ HOBAr0 DEATHCIMIECKAro NAMpPaBIeHid.

Heropaueckad 1mkoxa orBeprla HIEI0 ecrecTBeHHaro, shy-
saro m neusybHBaro, npasa ¢h 0AHOIN CTOPOHE H NICI0 NPOA3-
BOABHATO YCTaHOBIewia mpasa— c® Ipyroit. Ilpaso. mo yueniwo
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NCTOpEYEcKOi NIKOJH, Da3BRBACTCH KAKb DacICRie Wa% 3epma
[oCTencHEO W He3aMbrao, wOJO0HO ABHEKY, MCKYCCTBY W ADYrAMT
CTOPORAMD HAPOLHOH BABHN, MCTOPHYCCKAMD IYTCMB; WCTOTHA-
KOMF [paBa sBifercd obmee mpasosoe yobmienic whaaro Hapoxa
AIM ero OpPraHnyeckoli 4acTH, KaKb HWEKOTOPHE IOBOPATH— Ha-
POAREI AyX®; 5TO HApPOAHOE npasoBoe yObmjeHie BHpamaercd
HAH HENOCPEeICTBEHHO BB OOHIHOMB IIpaBh MIM TOCPeICTBEHHO,
yepess 0COGHEe Oprams, R 3akoHOlareiscTBB u mparbk ropm-
croes; onpexbieRic LOHATIA 1paBa yYeHHIMU MCTOPHAYECKOH IIKO-
AR jaeTcd 00REHOBEHHO (OPMasbHoe, HCXOidlnee m3B anpiop-
HATO IPEHNEIA CBOOOJIHOH BO.M.

Hosoe, peaxncrmgeckoe, lepuuroscroe, HamrpaBienie Bb -
Jocoin mpaBa HAOOOPOTH KIajeTh BS OCHOBY onpexbredis mpa-
Ba yriLiATapHoe TMORATie WATepeca, Oaarogaps demy usGbraers
MHOTEXB HETOCTaTKOBE pambe rocmogcrBoBaBimmaro (opMaipbHATo
onpexbiends.

Hosoe mnampapiemie, oOparusn sBuuManie na HbROTOpHI
anpiopaswb B yYemim HCTODHUECKoE NIKOIH 0 HADOZHOMB Wpa-
BOBOMTB yOBmueniu, mogBeprio 3Ty Teopilo Hapojmaro yGbmue-
mif Bcecroponueft kpeTHKb @ BHSBAIa cHIbHOe coMaBuie BB
BONpocE 0 CaMOM® CYULeCTBOBAHIE HApOZHATO IIPABOBATO CO3HA-
Hig wim yobmgenid, cmocodcTByiouee yCTaHOBICHII0 MPABMILHATO
BOo33phAiA Ba STOTH NPA3HAKE ITpPaBa.

Hopoe manpapienie ykasaso Ha POMABTH3MT ECTOPHUECKOH
WEOIH, BHpasusimifica Bb muBpin, Oyiro mpaBo pasBEBaercd
HeaamBreo, Jerk0 m cBOGOZHO BB WBIpax® HAPOIEOH RHBHH U3B
rIYyOHEH HApOJRAro IyXa, MpAYeMs HEEOTODHE yYeHHe HCTOPH-
9eCKO¥ MKOAH IOHEMANHW HAPOAHHHE IyXb Kaks o6mHOCTH ICH-
XHYECEAXF CBOMCTBS y WICHOBD JAHHATO HAPOZA, APYTie e mpaMo
BIOCTa3APOBAJIA 3TOTH HAPOTHR{ 1yxs. CTOpORHHER pearmcrEIe-
CKaro HampaBIeHid NORA3ANN, 9TO NDABO DPa3BEBAECTCA TyTEMD
3aTPATH MACCHW HCHEXAYECKATO TPYAd, YaCTO BB MECTOEOH Gopreh
HHTEPECOBH, MyTeMs Ka3yaAbHArO TBOPUECTBA, W UTO 9TOTH IPO-
HeCCHh Pa3BETIA MpaBa HAJLO [ONAMATL He KakD OHTOTeHETHYIE-

Bubaunoteka "PyHusepc"



— 997 -

ckiff, mogoGREI Da3BETIO ODPraEmMaMa AT RAPOANTIA., A KAKB
¢urorererndeckit, B5 KoTopoMs MH Hab1wpaeus abiictie sako-
HOBB MIpOBaro INpOIIECCa HBOJNIOIIH, HO HC YAABARBAEMD HHKAKAI'O
HPeLycTaHOBICHHAALO ILIAHA.

Hakomems, HoBoe HampaBieHie YKa3al0 Ha CAHLTKOMD OIHO-
CTOPOHHEE YBiedeHie HCTOPUIECKON IMKOMXE OCHYHHME MPABOMD
# 00paTEI0 BHAMAHiC Ha 3AKOHS, MOCTABHBG €0 HE TOABKO DPi-
HOMB CB OOHYHEIMG IIPABOMB, HO B BEHACHHBS, 9YT0 BB RACTOA-
ee BpeMs TPH COBPEMEHHEXT YCIOBIAXE RH3HH SAKOHS ABISeTCs
npeoGaafatomeit, Bucmelt, gopmoit npasa. Bexbpersie sroro Ho-
BOE HANpPABIeHie BHJBAHYJIO BHEPeyh NOHATIE CAIH KAKH He-
06X0LUMATO BIeMefTa IIpaBa, IIOEAMAf 5T0TH 9IEMEHTH BB Ha-
CTOTLIYK SIO0XYy HCKIOYHTEIFHO KaKh CHIy TOCYJADPCTBEHHOH
BIACTH.

3a mcropmueckoii 1mkoxo# HecOMHBHEO ocTaHeTCH HaBCeria
BelHKad 3aCIyra—oOH3 TBEPIO YCTAHOBHIA BB Hayxb 3aKORB® 110-
CTENeHHAr0 HCTOPHIECKAr0o Pa3BUTid NpaBa H BIEDBHeE 00paTHia
BHEMaHie Ha 0GHUHOe NPABO, KAKS HA IEDEOHAYAIBHY, H Bb
STOMB CMHCIE 0CHOBHYM, (opMy NpaBa.

Ho B0 mMporows Bo33pbHiZ HCTOpHYECKO# INKOIN OKA3HI-
BaloTca yme ycraphiumz u ommloYERME B Ha cMBEy ofumedt
Teopin npaBa HBCTOPHYECKO¥ MIKOXH NPEXOJATH HOBAS yTHAR-
TaPHO-3BOANTIONEAT (EIOCOPin HpaBa.

16¥
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BCTYNJEHIE.

O6wia sambyania o dopmaxs npasa.

CobpamuHit BF MEPBHXE ABYXD 9YaCTAX> HAMmeEro m3crbro-
BaHid MaTepiars JaeTe HaMB BOBMOEHOCTh crbrars HOTRTEY
MOCTPOeHia oflnelt yIAIATAPHO-BOJIONIOHHOR Teopid IIpaBa.

Hpao ects o6mecTBeEHRE HOPAJOKB, MPEICTABIANMII CO-
0010 OXpaHy, CO CTOPOEH 0OlIECTBA, WHTEPECOBH KaKb OTTBIB-
HEXD JANG M IPyNNE HHEIABUAYYMOBB, Taxh H Bcero oOLLECTBA
B5 mbioms. IIpaBo, Kakb 00WeCIBeHHHHE NOPANOKH, MPEICTaB-
agers HsydYalomeMy ero 1B ¢TODOHH: ¢b OZHOH# CTOPOREL 0RO
ABIFETCA COBOKYIHOCTHI) HOPMB, DeryIHPYOMAXD B3AHMOOTHO-
menia Jiofel BB 00mecrsE—aTo NpaBo Bh 00BCKTABHOMD cMECTE,
00BEETABHOE IIPABO; CH ,APyroff CLOPOHH OHO ABIFETCA BIACTHIO
MIN TOCIOACTBOMTE W3BBCTHRXE JEIG HaLH 00BeKraMu BHEIIHArO
mipa u weaosbueckamm pbiicTBiaME—3TO GyleTs MPaBo BE CyOHex-
THBHOME CMHCIE, cy0BeKTHBHOE NMPaBo.

Br macrosuiems Haiems wuacrbroBanin ME 3aHuMaeMcd
ACKIOYATENBHO OFBCKIBBHHMG NPABOMB, TaKb KaKh BHACHHTEH
IPHPOLY CyOBexTHBHAPO NPABa MOMHO .IMIIb TOTJA, KOTAa yue-
Hie 005 00BexrmBHOMT Npaph SBIAETCE YHEE TBepio 00OCHOBAH-
ouMs. Teopis cyénexrmpuaro ipasa npejcraBisercs He MenbBe
BaJMHEME Bompocoms Purocopin mpasa, kM Teopia npasa
00BEeKTHBHALO, ¥ MOKETH AOCTABHTH Marepiars eme nid 1o
KHHCH, CIYXHTH IpeiMeroms ihiaro cueniaspraro uscabiopanis.

Mpaso o0sexrmBroe uwmbers BB Hacrosmee sBpeMa IpE
¢opmu, jBa MCTOUHWKA —O0GHYHOE 1PaBO H 3akoEb. lIpaso iopH-
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CTOBE HHHD He MOKETL CYMTATHCH 0COOHNMT CAMOCTOATEIRHTIMT
ucroyrnkoMs mpasa. Iloys TPaBOMDL OPHCTOBH MOMHO HOHAMATH
EBOSKAIO POXA WCTOYHMKS NPABA—BAR MibHie YUeHHXST 1opn-
¢croBh, communis opinio doctorum; MWIm CyLeOHYH NIpPAETAKY.
ITpaso opmcrost BB BEAE MEbHiZ yyeHHXB BB HaCTOFULEe Bpe-
¥i He CymeCTByerh, TaKb Kakbh NOZoOHHT MRBHIA caxm 1m0 cedb
obssarersolt cmaw mmBTe me MOryrs @ Ha camoms AbBab me
unboTs; BH 9TOMB BCE COBpEMEHHHE yueHHe Mewzy €000l CO-
raacesl. ') IlpaBo oopmeroBs kakkh cyieOHas IpPakTUKa HeCo-
mrfaEO cymecrByers, xbiicTByers @ pasBuBaerTcs; HO BE broil
dopyb mpaBo IOPHCTOBL €CTh HRUTO HHOE, Kak® CyJeOHEIH 00m-
yaii, copmbmarwwiffi s ce0b Bch mpusHakm OGHYHAr0 mpaBa—
YTO HODMH, BOSHHKAOMid HEUOCPEICTBEHHO CPeNd REBHEHHHXT
OTHOIIERiH#, 11 yperyInpoBaHis UXE B N3BBCTHHXTE KOHEDPETHHXH
cIyyasXs, ® IIpEMBHAOMIZCE ¢ CO3HaHieM® HODPHJAIECEOR He-
00X0TAMOCTA— R TIOTOMY OHO JLOXRHO CYATATHECH BHEIOMB OOHY-
HAr0 HpaBa. BB 3TOMB Takme GOJBIIHHCTBO COBPEMEHHHXS HOpH-
CTOBB COTJACHH MeRIy €00010. 2) FeTh BOIDOYEMs ¥ HECOTIACHHE
cb BTHMD BOo3s3pEBHieMD Ha TOMB OCHOBaHIE, UTO cygeGHAS Mpax-
THKS BOBHAKAETH HE BH BUAS HpocTaro OOWMKEHOBEHiA, a HeIo-
CPENCTBEHHO BH BEAE HODME IDaBa, OCHOBHBalomelca Ha CO3Ha-
HIE ed OPEAMYECKON HEOOXOZAMOCTH; ¥ 4TO CyTeOHHe OCHYAH,
COBZaBANCH HE 00wecmeoms, a yupescleniens, TPHHAMAIOTE IIPH-
30 (opMy OPHITIECKOR HOPME ¥ M3IAT20OTCA HA MuChME, MEmAY

1) Oum. manpaubpr—O0. Gierke, Deutsches Privatrecht, I, S. 181; Ed.
Holder, Pandekten, S.8. 837—3r; F. Regelsberger, Pandekten, 5.8, 103 109
Wichter, Pandekten, 1, 8.S. 111, 113; Unger, System, I, 8. 43.

?) HanpamEpe—B. Windscheid, Lehrbuch der Pandckten, 5-te Aafl.,
I, SS. 44, 49; Ed. Holder, Pandekten, S.S. 37—38; Dernburg, Pandekten, 5. 63;
Unger, System, I, S. 42; Gierke, D. Pr.—R., I, 8 127: omb rosoputs, 4TO
Hapornoe npaBo (Volksrecht) mawes cyne6man mpagthea (Juristenrecht) obpa-
3yOTh HEnMcanoe npaso, ungesetzte Recht.

Hsr crapmxs mucaterch rtaws cmorphin ranpuubps—Myxra, Pandekien,
8. 27; Instit,, I, 5. 23. C. G. Wichter, Beitrag zu der Lehre vom Gerichtsge-
brauche, Arch. f. civil. Praxis, 23 Bd. (1= 10), 5. 43,
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TEMD KAKD MOPMEL OORYHAIO ITDABA NOBHAWTICH TOALKO WAL, (Pak-
r0BE AXD UpuMbrenmia. )

Ho a1m orrmuis cygeGHEXD ofEYaeBh OTT 0GMMHAIO 1pa-
BA HE MOCYTDH CYMTATLCA cyniectTBeHnnMu. e Beerga, xawkn yun-
UMD HERE, 00KYHOE IIPABO BOSHHKAETH MA% IIPOCTAID 0OHENO-
pedif, 0e3b COBHAHIA IOPHIMTECEOR HeOOXOIMMOCTH: odRYHOe
IPABO0 MOMETh BOBHEKATL W3H IEPBAYHAIO cyreGnaro phuienis,
BL KOTOPONH IOpAZAYecKoe cosHamie secomubumo scerga umberes
naanno. 3arbMs, BEIR # 0GHYHOE mPABO MOMEIS MPUHAMAIL,
Jopmy aGCrpaKTHRIXB® HOPMB, «ciy He Ha machuE., T0 Beeotakn
Bb opMB ACHHXD M TOYHHXT IOPHIAYECKEXD IOCIOBHILS.

Bopouems mpod. HopryHoBs crIoHeRT NPHE3HATH CyAeOGHLIC
o0HYan 33 NMEPEXOIHYI0 CTYIeHb MeEJy OOHYHEMBE LPABOMT N
32K0HOMB—H Ch STHME MOKHO collacAThesd. NBficrBurensuo, cy-
neCHEe 00HYAH SBJIAKTCA BHIOME OCKYHArO 1PaBA, O CBOMMI
ocofenHocTavMs (mAcbMeHHAT opMa, aBrOPHTETH BIACIH) HE-
CEONBbE0 UPAGINEAIAMCE KE BaKOHY.

[IpusmaBas mpaBo IOPECTOBB, HHAYE —CY1e0HYI0 IPAKIAKY.
3a BATH OOWIYEAr0 IpaBa, MH CTABAMT €& BB OIHY Hareropiiw
Ch YEa30Mh—BE KATErODil0 BCIOMOTATEIBHHXYH HOPMB H)ABA.
¥xa3s ecrb BUAD HOPWE. A313BACMKEX'D IOCYIADCTBEHHOH BIACTBIO; %)
cyxredHad IDPAKTHEA €CTh BHIS OOWYHAIO TIPABA.

YeranoBuBSs TakEMTE 00pasoMbB, 49T0 GOPME IpaBa Cyuie-
CTByeTs JAITb ABE—B3aKOHT B OOHIHOE IPABO—MH IepeXOiEMT
Kb AXP E3yYeHilo ¥ BB jaipHbimeMD H3JI0BeHIN mocrapaemcs
onpexbinTs BXE IPAPOLY ¥ CBOHCTBR, BHACAUTH HX'B OTHOMEHIC
KAKD CONIaIbHRXD HOPMB Kb JDPYTAMT BHIAND TAKOBHXb, & 3a-
TEMB TONEITaEMCH BB CBA3HOMD 0YePKE BE lorMarmueckoii Joop-
wh gars o0mylo Teopin 00BEKTHBHATO IpaRa.

1) Havp. Kopaynoss, Jeknin, crp. 295—296.
2) KopkyHOBB, Ykadh u 3akoBb, 1894, crp. 227—288.
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INinasa 13-4a.

O6biyHoe npaso.

Hemmcaroe mpaBo, koTOopoe caMOCTOSTENBHO PA3BABACTCS
m pbéicryers BB Maceh Hapoja, HasHBaeTCd OOHYHHMMD TIpa-
soMb. Co Bpemess CapwEpm, @ ocofemmo ITyxtH, ofmunoe npa-
BO COCTABILIETH IMABRHI lIpejMeTs H3ydYeBif UHcaTexedk HCTOpH-
YeCKO# INKOAH, KOTXd OHE 3aHMMaioTca o6melt Teopieit mpasa.
W mecmorps Ha 510, BB HaykE rocmoscreyers noantiuiee pasHorIa-
cie MO BONpPOCY 0 NPH3HAKAXE OOHYHATO TPABA, O €rN IPOECXOK-
IeHIE 1 00 merousEkd ero o6asaresbmoli cmim. Mum oTwhraM®
anmb raaBEbiimia pasjmuis BB 9rAxs Bo3spbmiaxs, Beh pasinu-
HHA Teopim, Aux yro6crBa ux® pascmorpbHid, cBemeM® KB TpeMb
THAORYAHME [PYIUAME § PA3CMOTPAMT BD OTTBIPHOCTE HXD JO-
CTOHHCTBA H HELOCTATKA.

A. Teopig couspoaenia

Croponumgn aTo#t Teopim!) BEZSTE ECTOUHAKD 063aTexb-
HOCTE HODMB OOHYHATO0 NpaBa BH SBHO BHPAREHHOMS RIE MOI-

V) Kpowb yrazamaexs [[urrersuadons, Gewohnbeitsrecht und Irrthum,
Arch. £. Giv. Pr. 66 Bd. (1883), S. 361, nucareseil (m3: crapuxs Hibner,
V. A. Wagner, C. F. E. Schmid, Gesterding, nss Goabe momxb Kierulff,
Bruns, R. Schmid) ciota ovaoeatca—Volgraff, Staats und Rechtsphilosophie,
S.8. 411 —412; Gareis, Encyclopsedie, §. 42 Herzfelder, Gewsalt und Recht,
S. 149; Hagens, Staat, Recht und Volksrecht, S. 18; Aubry et Rau, Cours,
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YAJUBOMD COMBBOXEHIM TOCYJapCTBEHHOH BIacTH Ha npumbmenic
HODMT OOHYHATO IIPaBa.

HecocroaTeIsn0cTs 910 TEOpiE O0YEeBHIHA—OHA OMpOBEp-
raerca (Qaxrama. Co Bpemers CaBuEbE BCE yYenHe eIHHOMMACHO
NpH3HATH, 9T0 OOHYHOe mpaBo ecTs Goxbe pammas dopma mpa-
Ba, YEMT 3aK0HE; pash Ke OOKHUHOE IPABO MOEETH CyUIECTBO-
BATH IPE MOIHOMB OTCYTCTBiN 3aKOHA, a CIEI0BATENBHO H 3aKOHO-
JaTeJsHOX BIACTH, TO ACHO, 9YTO COE3BO.XEHie SToH BIACTE He
ABISETCH CyMmecTBeHHHMT NPH3HAKOME 00HYHAro npasa. Jpyroe
00CTOATEIBCTBO, OIPOBEPrAIOIIEe TEOpild COE3BONEHIA, BAKIIO-
uaercd BE (akrd BosMomHOCTE oTMBEH mOcTaHOBAeHilt 3akoHa
CHIOK OOGHYHATO HpaBa.l)

Bsb Bmiy aTEXB coo0pameHilt MH JOMRHH OTBEPTHYTH TEODil0
COHBBOJICHIA.

B. Teopia npasoBaro y6b®aenia.

Yuenuxs®, KOTODHE HCTOYHHKE 0643aTCIBHOA CHIN HOPMD
OGHYHAr0 TPaBa BEAATH BE HAPOTHOMT NpaBoBoMb yObwiemim.
MoEHO On pasgbrwre ma HBCKOIBKO KATEropid—TAKAXD, KOTO-
PHe 00BeKTHBEDYITH HAPOXHRH IyXb H TOXATAKTH. 4T0 OOHY-
HOe HPABO €CTh HEIOCPEICTBEHHOE CO3JaHle HAPOJHAro AYyXa:

P. 43—44; T. Mourlon. Répétitions, 1, p. 9; C. Demolombe, Cours, p.p. 36,
37; J. Oudot, Premiers essais, p. 66; M. Eschbach, Cours, p. 72; A. M. De-
mante, Cours, 1, p. d; Pradier-Fodéré, Principes, p. 14; P. Namur, Enecyel.
p. 16; 1. I'pumms, &, M. 10., 1896, Ironn. k's BONPOCY o© NORATIA B AETOY-
HHED 00A3aTersHOCTH OPIIAYECKHXD HOPME, cTp. 149—150.

1y Npuwbpa em. y 3efina, Die praktische Rechtssehule, S.8. 533 —534.
Takme cuotpars: Bocking, Pandekten, S.17; Mahlenbruch, Lehrb. d. Pand.-R,
I, S. 101; O. Bahr, Der Rechisstaat, 8. 16; Zrodlowski, Rém. Priv.-Recht.
I, 8.8, 15, 19; A. Sturm, Ksmpf, S. 23; Dernburg, Pand., §.8.62,63: F Re-
gelsberger, Pand., S. 105; O Gierke. D. Pr.-R. I, §. 173; Fr. Eisele, Unver
bindlicher Gesetzesinhalt, Arch. {ur die civil. Praxis, 69 Bd. (N. F. 19 Bd).
1886, 8. 297; 0. Wendt, Rechtssatz und Dogma, Theorie und Praxis, Jahrh. 1.
Dogm, 22 Bd. (N, F. X Bd), 1834. S. 325; Stobbe, Handb, d. D. Pr-R., 1,
S. 174
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raXEX's, KOTOPHE He 00BEKIEBAPYIOTS HApOLNHil IYXD W HCTOT-
HEKOMB OOH3ATEALHOCTH OOMUEALO TpaBa IPHIHAITH odumjee
npaBosoe yohmaenic, mpuuems cogepmanie sroro yObmpenis mo
BYh MEBRl0 COCTONTS BH YBEPEHHOCTH, 9T0 JaHHAS HOPMA 00HI-
HAPO IPRBA ecmb UPABOBAA HOPMA; U TAKUX'B, KOTOPHE CMOTPATD
TaKb ke, KAKS NpeTULyuiie, HO cofepxaHiems Hapojmaro yoh-
nemif cumrasors MEbEie, YTO AaHHAZ HOPMa OOHYHAr0 NDPaBA
00101CHG Gblmy TPABOROI HOPMOH.

Mu pe GyfeMB OXHAKO KIACCHPHALAPOBATH CTOPOHHHKOBD
Teopin BApOXHALO IIPABOBATO yOBmIeHif N0 NMPHYAHAMB, KOTO-
DHA COBEDIIEHHO YACHATCH HHAe, Teleph ke MH ZOIRHH Orpa-
HUYALBCS JUOIL ofmmMa saMbuanidmy, kacalowamuca 3Toif Teopiu
fes pasamyis Bh MOBHIAXS NPEBHANIIEXE €8 YJeHHXD. ')

lIpemze Bcero—mm yxke BRTBiM, YTO 00BEKTHBHDPOBATH HA-
POIHEIT IyXF HejAb3d, TAKS UTO CAMH CTODOHHWEM TeODiH HapOA:-
naro yobsgeHia BB Hacrodlllee BpeMd OKOHYATEIHHO OTKABAJIECDH
OTH NOIOORHXS B3NIAAOBB. 3AaTEMEB, €CIH MH NOKEIIEME JaTh
cedB oTyers—KaKOBO COfepEaHie STOr0 HapogrHare yObmjenis,
TO TOTIACT HATOAKEEMCS Ba HEMPeOXOAHMEA SaTpyIHeHid: Ha-
poraoe yobmaenie He MOmeTs cocrodTs HM BE Mubmim, yTo AaH-
Had HOpMa OOHYHATO NpaBa ecms HOPMA UpaBa, HW B5H MAbHEIi,
4T0 OHa Odoagscra Gvims mopmo#t mpaBa. M yke mMO3HAKOMHIACE
CEH 3TUME BompocoMt Impu pascMorpbuim wmabmig P. Mwmza n
ligTrersMaBa @ BB STOMT OTHOINEHIH COBEPIIEHHO CB HUMH CO-
rIamaeMes.

Ecim npmests 3a dcrounBks 06g3aTeIbHOCTH OGHYHATO
npaBa y0bmgemie, uTOo JaEHAS HODMAa ecmb HOpMA MpaBa, TO
AOIBEO OyieTs 3aKI0YATH, YTO OGHYHOE IPABO BCETAA IPOACXO-
KETH BH CALYy OMEOKE—ITOGH BOSHHKIO OGHYHOE MPABO JIOAE
JONEEH ONTh yOb®ienH, 9ro OHO y&e CymecTByeTh. A Takoe

1) Maorie Bwbero Tepuuna ,HApOEROE NpaBoBoe yOhmieHie® roBOpaTH
»00Wan Boia%; HampaMbpn—Ahrens, Encyel, 8.8. 76—77, 80; Dernburg,
Pand,, 8. 43; Scheurl, Inastit., S. 2. Ho cmuicEs ocraerca ToTh |e.
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npexmorokenie ects kowewno mexbmocrs. TIpasma, weropis gaers
nams OpAMEPH  oGocHOBaHiZ oOHYHArO NpaBa HA OMKGOYAOMD
yObEmaenin, 4To FaHHHA BODMH UPWMBHAIOTCS BB CHAY 3aK0OHA
(mampumBps, pememuis pEMcEaro npasa Bb ['epmamin); npasia,
BB JaabHEBiimeMs wmsromenin M Oygems mwbBrs cayval yob-
IAThCA, 9T0 OmMEOKA BEe CIyHRATH NDPENaTCTBieM’ KB 06pas3oBa-
Hil0 00HYHaro mpasa—HO ThM® Be wembe MH de MOmeMB yTBe)-
RIATH, YT0 0043aTEILHOCTs HOPME OOLIYHATO IPABA BCETA OCHO-
BEBaeTcd Ha omuaOEB—oroMy mnporuBopbuars darrm. Xora Ou
ganpEMbpe BO3EEEKHOBeHie Cyme(HHXE O00HYaeBH, KAKD BUAA
o0KYHAr0 IPaBa, He MOMeTH OHTH CBeieHO XL OmmOKE; pas-
BHMT 06pa3oMB eCTh MHOEECTBO HOPMD OUNYHATO IpaBa, KaKb
HAIPEMBPE TOPToBHE OGHUYAH, BOBHMKHOBEHie KOTODHXD MOMKHO
opocrbiuTs BB HMCTOPiE ¥ AOKA3aTh, 9T0 NA HA Xakoft omuOKE
OHH He OCHOBHBaWTCH.—DBce 510 3acTaBiders HACH OTREPTHYTH
MECIB, OyATO COZepEaHie HapojEaro mpasoBaro yObmaenia 3a-
EI0uaercd BH MHLHIN, 4TO JAHHKA HOPMH Ccymbs HOPMH OCHS-
Haro IpaBa.

Eecanm, ¢b gpyrofi cropons, ME HDelHOJOMKHMSE, YTO COALD-
iaHie HApOZHAre mpaBoBare yOBmizcHIS Baxaoyaercd Bb mela-
"im, 9700 JAHEHA HOPMH cOmAafuch ROPMaME OOHYHAIO Hpa-
Ba,—T0 H TaKoe MpeioI0ReHie OKaKeTcd He BEHIEDPEHBAIOIIAMD
sukakofi kputmxe. He nmopremurs nmkaxomy comwbmio, dro xio-
Zu, npEmBaaowie HOpME OOHYHArO HpPaBa, YyBCTBYIOTH cebs
CBE3AHHHME STAMA HOPMAMH. OJTOTO He OTPHLANTE Jawe ¥ Th
YyUeHHe, KOTOpHe Boofuwe He NPA3HANTS NpaBoBoe yObmperie
CyIIEeCTBEHEHME MPE3HAKOMD oOmYHaro npasa. Hanpmwbps lar-
TEABMAHB, KaKp MH Burbim, pascymiaers cibiyommus obpa-
30Mb: TAKh KaKbs ecTh HOPMH OOHYEAr0 mpaBa, KOTOPHA TpPH-
wBEsiorca Gess mpasosaro yObEEeEig, TO ® XIS OCTAILHRXD
HOpPMB OOGHIYHAr0 mpaBa mIpU3HAKB NPaBOBaro yObmieHid ABId€TCH
HecymecTBeHHRME. ) CrbrosaTe b0 33 Apyramn Hopmams, kpon

B (m, peime, crp. 158.
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yKa3aHHEHXD WHBKOTOPHXS, IluTremtyans nprsnaers NOPA3HAKD
npasoBaro yobmaenia, jonyckaers, 9ro npuMBRALMiL BXD UNa
UyBCTBYIOTH ceGa HTEMA HopMaMy cBsamHaMd. Jla 9To HOATBEPR-
JAETH HAMT H TOBCEIHEBAOH ONKTH—JIRUA MPEMBAATONLiT HOPMH
OOBYHArQ MpaBa HeCOMHEHHO JYBCIBYOTH Ce08 006A3GHHbIMG
BXb WCMOJEATH. — FCIH e 5TO TaK®, 10 caMo coGow pasymberca,
wr0 pasdmpacmoe Bosspbuie Ha cofepwaHie 1paBoBaro yobkmyenis
MH JOXMHH OTBEPIAyTb—Pa3s YeIoBEKD 4yBCIByerd celd JaH-
HO# HOPMOE CBABABHLMSB, TO 510 ero Hpasosoe yGbugensie He
Moxers OHrb MpEHieMDB, 410 3T HOPMA 00MdCH® Obimb UPABOM'E,
TAKh KAKh HOZOOHHH B3LAAEs TPEfOCTABISND OH €My MOJHYW
¢cBoGoxy fipmmbmaATs WaE He NpuMBHATL TAKYKH HOPMY; M3b
1pocTar0 HaMBpeHia BEEOIA He MOKETH BOBHEEHYTH 0083a-
TeIbHAL HOPMA.

Takis, 7 mogoGums, coobpamcHia mpuBels HEKOTOPHXSH IIH-
carelefi Kb OTPHUAHII 38 HAPOJRHME yObmIeHieMDt 3HAUEHLA
CYWECTBEHHATO TPHSHAKA OGHUHArO OPABA.

C. Teopim orprmpawuiia HEaporHEOe TPaBoBoOC
yobmgenie.

Ilepcorupnunposanie HapPOFHATO AYXa €O CTOPOHH HBKOTO-
PHXb YYeHNXD HCTOPHIECKOH INKOAK M HEBO3MOKHOCTH TOYHO
onperbints cogepmanie HAPOXHALO MPaBOBATe yobmienia BE o0m -
oMb npapb mpmBeanm vBEOTOPHXD YYEHEX'D KB MHCIA 060CHOBATD
0083aTeJpbEOCTs HODMD OGHYHATO I1IPaBa UCKAOYATEJSHHO HA IPAK-
THYeCKOMS BXD NpEMBreniu. ') Buau sambuenn ipaKTm BOBHUKHO-

1) Kpowb Apuxeca, llnrressmMana ¥ $peHuersd, B3rAAgH KOTOPRIXD HAMH
uorpoGro pazofparm, Th me Boaspbnia mBrpamb sHeraswsators—Reinhold
Schmid, Th. u. Meth. d. birg. Rechts, S. 216; Kierulf, Th. d, gem Civ.-R.,
I, S. 9, Anm. *); Baron, Pand., 8. 12—18 (oruacrm); Zrodlowski, Rém.
Pr.-R., I, S, 33; Stintzing, Macht und Recht, 8.8, 9-10; A. Sturm, Kampf,
8. 6; Derselbe, Gewohnheiisrecht und Irrthum, 8. 23.
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Benia OGHYBAr0 nmpaBa m3%s (akTRueckaro npaMbEenia RopMb
0e3s HAPOJHArO npaBoBaro yObmiewis, w3 MpocTnxbs o6HYaEBD,
TaKh 9T0 MpaBoBoe yObiienie mpercraBisiocs ABIeHieM's Bropui-
HHMB, BOSHHKAIO BCrBjcrBic poararo ¢gakrmueckaro npambhenis
nopms. K5 sToMy mprcoexmmmnioch eie TO 0GCTOATENLETBO, UTO
nbKoTOpPHE ydYeHHe BO MHOTHXH HOPMAxh OOHYBATO IPaBa (Ha-
upanBps BbL HOPMAX®, onpexbadwIAXS cpown, YACAO cBBybTede]
B 7. T.) OTKARSHBAITCA BEEETH HAIAYHOCTH NpaBoBaro yohwaewia.
Orciona m BHTekaers MBbunie, Gyxre mapogHoe npasosoe yokhax-
Jettie ecTp -He cyummecTBeHHH{, a X0 w3BBcrao#t cremenu cayuaii-
BRI UpASHAKS OGHYHATO IPAaBa.

Onmaxo mogo6roe Bo33pBHie Takme BHBHBAETH BeChbMA
CephesEHd BO3pameHid.

Bo mepBrX®, Bo BCEXb HODMAX® OOHYHATO NPABA, KOTOPHS
MPEBOAATCS CTOPOHHEKAME paséupaemaro Bosspbuia s mpembpdh
OTCYyTCTBiN MpaBoBaro yobmienia, - man mecoMBBHEHO MOKeTH OHTDH
JOKa3aHa HAIAYHOCTs TpapoBaro yObkiemia nIAW 9TH HOPME
MOTYTH CYHTaThCd AONONNEHIeME, pa3BATieMB JDPYTAXH HODME,
XIS KOTOPHXD IpasoBoe yobmpenie me ocmapwpaercs HEKEMB.

Bs npuwBps RopMB, XapakTepH3YOIAXCS OTCYTCTBIEMD Ipa-
BoBaro yObamienid, MPEBOJATE —HOPMH 00SI9HATO LpPaBA, yCTABHA-
BAFBAOMIA CPOKA, TECXO cBHEETERed W Apyrid YHCIOBHA OTHOHIE-
Hif; ycTaHaBAWBaOMis Popmy cxbroks; MPaBo ABHCIEHCANIH, BB
BBEOTOPHXE TOCYLAPCTBAXD OCHOBHBAKULEECH HA OOHYHOMS mpaph:
TpefoBaHie BHeCeHid DA3UEXb 3aIOTOBB; MeRIYHADOZHHE 00HYAH
Kacalmiecsd TIATH 33 NpaBO SMATPANim # 1. IL

Ecan mn pascuorpmws Bch am nmpEmbpH '), To Hailizems
MOMHOE NOITBEPIKJeHIe TOABKO 9T0 BHDameHHOMY MBBEIO 0 Ha-
JMYHOCTH TpaBoBaro yobwaenia Bo BehX® 10f00HEXS® CIYIAdXD.

Ycranosrerie cpokows, umcra cpuibreself ® ppyTHXD unc-
JI0BHXS OTHOMERii— Kakh 3aKOHOMB. TAKD B 06HIaeMb—IACTO CO-
MPOBOX/IACTCA ACHEMD OPHIAYCCKHME CoO3RaHieM®. BB mpouec-

Y} IlpnBejestHe y Ajuxeca, LinTreabMasa H ip.
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CyaJbHOMB NMDaBh, He rOBOPA yHe 0 CPOKax’s HampEmbps moseper-
HEIX'B, yCTAHOBIEHIe PasIHYEKXH CPOKOBB MPEJCTaBIeHid BO3pae-
nit m o6maroBaHia coofpasyerca ¢b Co3HAHIEMT HEOOXOXEMOCTH
Karb cToPoRt MEHAMYMD (4TOOK He 3aTATHBATL NPOLECCH) BPeMERH,
HeodxomEMar0 Ha OOEyMaHie OGCTOATEAHCTBD KBIa H COCTABAEHie
Hy®HOH GyMars; Cb CTENEHBIO BAXRHOCTA x5ia W Cb cTenessio 6in-
3ocTH pHuleHia o0maryemolt MHCTAHIIE Kb OKOHUATENIbHOMY pb-
mrenito. Toxke MORHO CEA3ATH O PASIHYHEIXS JABHOCTHEIXD CPOKAXS.
Papaums ofpa3oud ykasamie ymcaa csmpbreieit wamp. mpm co-
craBrenin sapbmania BoBce He cIydaiiHo, a ABAJeTCA rapauTieit
I[POTHBS BOBMOBHOCTH COCTaBWTh 3aBbinanie, He COTIACHOE €B
Boxell 3apbujarens mIn mpamo nogromace.—Ecin me m HaizyTCH
NHOTA YACJIOBHSA ITOCTAHOBIEHid, ryb Heib3d yIOBHTH MPaBOBAL0O
COSHAHIA, TO BB 10ZOOHHXE CAYIadX'b WPAAHYCCKOE CO3HaHie 3a-
KII093eIcd BH HEeOOXOEWMOCTH YCTAHOBHTH UBBBCTHLIA OTIAYid,
a umcioBoe ompeibienie ABigercd mpocto TEXHHIECKOH MOEpPol-
HOCTBIO.

Yeranonienie mspbernodt popum crbioxs mmbeTs BR BHAY,
TAKREe KAKD H yCTAHOBIEHIe |PA3IAYHHXB CPOKOBB, HHTEPeCH
cropor's—omnpegb.aieanas doxbe qun menbe caomHadg dopma crbika
rapaHTHPYETh €e NPOYHOCTH, MOLTHHEHOCTS ¥ BBPHOCTD BHpakedia
BOJH KOHTParentoBs, Oesommooydocts ux’s Aawmbpeniit, Tome
MOAEHO CKA3aTh (0 BHECEHIM PA3HHXD B2JI0r0BB—HTO OXpaHAETH
gETepecH onpexbiennaro kpyra muis. Onpexbaerie pasIBYHRIXD
YCIOBEHX® 3HaKOBE, IBETA CUIHAIBHEXS OTHeH W T. I, KOHETHO
camo o cedb He MOEeTS OHTh 00BEKTOMD WPHIRIECKAr0 CO3HAHIA,
HO 0HO 0TBBuAeT® MOTPEGHOCTH yCTAHOBWTH Pas3b HA BCEILa W3-
BBCTHNA, XOTE OW YC.IOBRHSA, OTHOMIEHIS I8 OXPAHE WHTEDECOBD
H3BBCTHEIXS JIEIE BE ONperbieHHHXE CAysadx®, 1. e. cabsoBa-
TEIPHO ¥ 3yBCh HAAMYHOCTD mpaBoBaro yObB#geHia scHa.

[Ipaso zEcmencaninm smmyercs HecoMHBuAO Ha OPALAIECKOMD
CO3HAHiE: SUmMmMum jus, summa injuria, MpaBo ccommbHHO
gBisercs E3MEAYNBHME M ZOMYCKAON{ANS UCKIOUEHIT DAty IACTO
KOHKPETHHXs WHIWBHJAYAILHKEXD YCIOBilff; M BOTE sTAMD Tpedo-
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BAEIAME Tak® HASHBaeMofl CIPABEJINBOCTE M JOIKHO YIOBIE-
TBOPATH MPABO JHCIEHCANIH, NIF TOr0 JTOGH He ONPABAKBAIACH
mecTokad pHiAIecKas moroBopka—fiat justitia, pereat mundus.
IlocramoBienis, kacalIifci IIaTeRa JeHErS 3a TPABO
SMATPAT[iM, OCHOBEIBAIOTCH TaK®e HecoMnBHHO Ha cosmamidm lop-
Judeckolf He0GXOIEMOCTH BOSHATDAAUTH AAHHOE TOCYIAPCTBO XOTH
OH 0TYACTE 34 ymepOs, HAHOCHMHH eMy yTpaTon MOiIaRHaro.
Jllame TAKiA TPOWSBOALHHA MOBAIHMOMY MOJXOREHIA, KAKE
BHJaYa HamefmeMy E3BBCTHOR 9acTE CTOMMOCTM HAXOJIKHA, OCHO-
BEBAIOTCS HA HDHEMICCKOMB COSHRHIA HEOOXOZEMOCTE IO BO3-
MOEHOCTH (Ge300HIHO DABrPAHAMYNTL BAXOJAIIiecd BB COCTOARIM
KOH(IAKTA HETEDECH HAIIEAINAre M COGCTBEHHAKR HAXOJKH.

" Bo BropHx®, OTpAIas 3a OORYHKMD NPABOMB TDH3HAKE
upasoBaro yOhmaerid, Mu TEMB CAMHMD YHHUTORAEMB BCAKYIO
PasHALy MexAy HOpMAMHA OONYHATO IPABA H NPOCTHME 00HYAL-
ME ¥ fame TpeGoBamiamm Mogm—® 1B m gpyrie mw Tperhm mMb-
1o1e opEHaKoBoe (axrmueckoe npumbrenie. Oxsaro xpomt Ppen-
Tjead, HecocrToaTersHocTs BO33pBHIE Kotroparo cmbio iymarh Ha-
ME #CHO JOKA3aHA, HHKTO M35 CTODOHHEKOBG OTDHIAHIA 33
OCHYHHMD UPABOMB NpH3HAKA lpaBoBaro yObwiemia me phmux-
¢ YHRYTORETH CPAHANY MEKIY OOHYHEMG IPABOMS H HPOCTHME
o0muaems, He pBummics o6LABETH, 9TO HOPMH OOHYHArO NpaBa
A npocrsie 00HYaM, OGHKHOBEHIA,—OJIHO ¥ TORE: DA3HANA MeEiR-
ALy 9TAME sABIeHiAME CONiATbHON HRA3EM CIMITEOME JCHO YYB-
CrByeTcd, uTOOK e¢ MOmHO OH10 mrEOpuposars. Haro amms
JOHCKATHCA —Bh UeMDb me JERWTH HTO pasimuie, Kaxie HpHBHAKM
OTAAYAI0Ts OGHYHOE TPABO OTH OUHYAELBD?

Ipesnayniee maromenie nMpnseo HAch Kb HepaspBuAMOMy.
nosEEMoMy, nporasopbuive. Mu He Movram onpetbinrh acHy 3
TOUHO cojepEaHie Hapogmaro npasosaro yObwacmis m uoromy
3a7)PyAHAINCE IPHSHATL er0 HeOOGXOZUMHMT 1PH3HAKOMB 00K Y-
HAPO HpaBa; HO Cb APyroff CTOPOHBL MH BUABMB. 4T0 H 0G0CHO-
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BaHie 00643aTEIRHOCTH HOPMH OGEHIYAACO IPaBa HCKAOYRTEAHLHO
ma (QarrEdecKoMs EXH npumMBmemin Tap®e He BHIEPRHBACTSH
kpuTEKE. Kaws me BRHTHE M3% 9TOTO RATPyAHENiA, KAKh pasphmurs
9Ty ZUIEMMY?

Bee pbio BB TOMEB, 9T0 Heanss AyMarh, OyATO HAPOZHOE
npasopoe yGbmaenie mmbers Takoe cojepiEamie, KOTOpPOE MOLTO
08 6uTH ZcHO ® TouHO QopmysmpopaHo. Hapopmoe upasosoe
yoBmgenie OoJpmiel0 9YacTh0 BB BHCIIEH cTeNeHH TYMaHHO H
aefcHo. Oco0eRHOCTs OOHYHATO TIPaBA COCTONTH BB TOMB, 410
co3jaBag ero—HADOLD COBIAETH He a0CTPAKTHHSA HOPMH, a HpH-
ubagers mspbcremE nopaiows phitcrsih. Taws kars BB cosma-
HiA AAPOAA, KEBYWAro cooGpasHo 00HYHOMY npaBy, HETS HODME,
1o koBeyHO EBTE Hum yObEmemia, uro FaHAHA HODME cymb mpa-
BO, BHE MEBHig, wro 9TE HOpMEm Joagrcwsr Owms npasoms. Ha-
poxs npEMBHAETE HOPME OGHYHEATO HpPaBa 03CO3HATEIBHO, MPak-
THkyd m3bCTHEE DOpAnok® B3amMooTHOWeHlE @ maba TBEpHOE
CO3HAHIE, YTO TAKH MOCTYNATH HAJO, YT0 Taws KbAaTh Xopomo,
CIIPaBEIIABO, 9TO HHaJe HEAp3% W T. X JToOH yObgmrned B%
9TO0MD CTOHTH JRIEL OODATHTHCH KB O3HAKOMJICHI B IPABO-
BHMB yObmgeniems BB oOnmactm oOnuEaro mnpasa HanpuMmbps
Yy Dpycckaro Hapoza, uto @ Oyzers HaMu cjnbraHo Huxe.
Hakoneus, ecim y#ke Jli HBEOMOPbIXs HOPME MH HHKAKD
He cymbin-0N MOZHCKaTh CoOTBETCIBYIOINAre Ipaposaro yohm-
JCHIZ, TO 5TO €Ue He MOEEerb BACTABAETH HACH OTBEPrAThL HTOTH
UPH3HAKE 34 6CIoMU HODMAMH OORYHAr0 mpasa. Mu Moram 0w,
HAPOTHRE, 34 OTHMEH JAIIEHHKEIMHA NpaBoBaro yGhmicHia mopMa-
MA OTBEPrAyTh XapakTeps OOCKHUHAIO IpaBa ® NPUBHATH UXD
MPOCTHME 00NYadMH. IT0 Omio OH ropasio npome u zormuirbe,
abME npmsHaBas EXE BO 9TO0H TO HE ¢Tal0 HODMAME OOHHYHATLO
npaBa, OTBEPIATH Dagd HHEXD 32 STEMB [[PABOMB TOTH IPA3HAKS,
KOTODHH fABIAETCH €ro ¢IWHCTBEHHHMD OTIAYIEMT OTH LPOCTHXD
o0ngaess. Ho nams me Hymmo mpuGbrars Ks dromy BrOIHE
€CTECTBEHHOMY M JOrgYHOMY BHEIXOLY WRH 3ATpYIHCHIfN: Kakbh MH
Bogkan panbe m kaws Oymews mmbre cayuadt oxomuarexsmo yOb-
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IUTHCA TO8Ae, MeBIYy NPOCTHMM O0HYIAAMH H OCHYHHMEL Upa-
Bows HBT® pbskof TpaHENE; HOPMH O0GHYEATO HpPAaBA MOIyTH
BOSHWKATH WM3b OPOCTEIX® OOHYAEBB, MOCTEleHHO lpiodpEras
MpU3HAKD OpaBoBaro yObmieHia. A ecIE 310 TAaKb, 10 3HAYUTE
MERLY OPOCTHME OOHIATME, OCHOBNBAIOIAMACE HCKIIOYATEILHO
Aa (QarTmyeckoMs NpumBEERiA, H HOpMaME OGHYHAIO MpaBy,
npeMbEAeMHMY ¢b CO3HAHIEMD ODEIHYECKOH HEOGXOZMMOCTH,
€cTh MepPeXOLEHd CTYIeHH H BCAKAT HOPMA, HAIMIHOCTL HpPABO-
Baro yObmmeria p1d KOTOPOH COMHHTe.IBH&, JOI&HS& OHTH OTHE-
CeHa Kb KATeropim TAKHXH NEPeXOIHHXT (OpPME, CTOLUWEXD TO
Onume Kb OGHUHOMY NpaBy, TO kb OOHuYaans. Bs mipk nhis
pB3KEXE TpaEENG Me#Ay ABIEHIAMH W BCAKad KIaccuEKanis
Bcersa Ooxbe mam memke mckyccrBenma. Raxp BB Haykaxn Gio-
JAOTAYECKEXDS HCTUHHEA HpPOrpeccs 03BaMEH0BAICH MNPH3H4AHIEN'D
UHePeXOJHHXE (OpPMB, TAKL M Bb HAYKaXB OGIIECIBEHHHXT MM
CH1010 00CTOATEABCTS HEYJEPREMO BiedyeMCd Takde Kb NPH3HA-
Bil0 HeCOMEBHHAr0 CymecTBOBAaHiA HEepexOIHHXD (QOPMB  CpeAu
COMIANBHRXD HBIEHIE CO0OPA3HO BEJIHKOMY 34KUBY 9BOIIOLIH,
KOTOPOMY IIOJYMHAETCA BCA BCeICHHAM.

Hraxs, MK {OMAHN UPH3HATE, 4YTO H4APOJHOC HPABOBOC
yObmnenie ecTp HeoO0XO1mMHE NPOSHAKD OORIYHALO JIPaBa. MO
ure cofepmanie sroro upasosaro Yokiicnia  sHegudidepenumpo-
BaHO, ¢ Beeria ONPeTBICHHO, M 410 110 XapaKTepy CBOeMY oo
Bb I3BBCYHMXE CIVIAAXD TO HPUOIHEACTCH Kb ACHOMY IIpabo-
BOMY CO3HaHIO, T0 NO&eTh ONTH ckopbe HasBalo BPOCTO  Ipi-
BOBEIM'B Yy 5CTBOMS.

[lo sTomy o BB UpeuIvineMs PascMorpbuin  Teopit na-
poxaaro yobmaenis # n u3GBkars ElacCpuEALin 9THXE Teopiil.
Xora nbkoropue mucareTm rBiCIBITCIRHY BHCRASMBAWTL M-
gie, Oyaro uapopmoe upasopoe yobmieHle cocTORTH Bh Mpusna-
Hid, 4T0 KAHHEA HOPME OOMUHALO HPRBi cymh UPABOBLEL  10D-
MH; ') X0 gpyric HaoGoporh AYMAOTh, Oy AT0 Hapoinoe npaso-

1y Hanpuwhpn, Windseheid, Pand, 1§ 15,

16*
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Boe yObmiemie cogepmnTh BB ce6h mmbmie, Yr0o JNAHHHA HOPMH
JoMofcHbL cmomb TPABOMB; ) OFHAKO OOXBNIMHCIBO THCATENEH,
TEODIA KOTOPHIX'H> BAME BHIIE A3IOKEHH W KOTOPHXS® MH 10
3TOMy TeperMEeHOBHBATh He OyZeMs, He 33JaBaIACh BOUPOCOMS
0 cojepmamim Hapogmaro mpaBoparo yObmmemia, oYeBmAHO CO-
3HABad, 4TO 9To NpaBoBoe yOBmienie He MOmKeTs umMETH onpe-
AbIenHATO ACHATO H TOYHATO COXEDKAHIA, 3 ABAAETCH HEACHEIMB,
geonperbienarMb. X0TA TEME He Menbe Beeraxm TBEPALMB
yobmeniens, yro TaKh NOCTYNATH XOPOMIO, HYRHO, CHPABEIAKBO.
HJpyrie me sgcuo BHckasainch BH s1oMb cumcrb. Taws Hanpm-
uBps—T &1 npamo ropopars uro no ero mabpilo Hapoas
CTPEMHTCA KB TOMY, YTO XODONIO M HpHrofH0, He Abras THXB
TOBEUXD Dasimyifl, 0 KOTOPHXB TOBOPATH BHIIEYKasaHHNeE yUe-
Hite %). J 10 & e p ¢ B. NOJaraers, uro Hapoxb CO8HaETH OOHI-
HOe NPABO, yAOBIETBODA CBOEMB MOTPEGHOCTAME, BCE DABHO
crbayeTs in OH® IPH 9TOMB TEMHOMY (€30TUYETHOMY YyBCTBY HJIH
PyEOBOJETCS SCHHMD NOREMaHieMS abia. Doasuryo poiab mrpaers
u nogpamanie. 3) Ty ®e MECIb BHCKasHBaeTs S PO K A0 B CkiiL?)
BexTeps raxkme mojaraers, uTo OPBAAUYCCKOE CO3HAHIE Ha-
Poja TeMHO H HEACHO—EBADOLE COBHAETH TOABKO, UTO NOCTYHaeTbH
He [0 IPOW3BOJY ¥ 4TO ero IOCTYIOKH HE OTHOCHTCH Kb 00.1a-
crd EpaBcrsennocTd. °) I'mp ke roBopuTs—npu  06pasoBaHiM
HOPMB OGHYHAr0 MPaBa NCHXAYeCKie IPOLeCCH Y YIenoph obuie-
CTBa MOLYTh OHTH BECHMa DABIMUHE: HTO MOKET: OHIb CO3HA-

!) Haupuwbpd, Brinz, Pand, 2te Aufl., 1, S. 114; tarme rosoputs Un-
ger, System, I, § 5.

%) »Das Volk unterscheidet fir das, was es als richtig anerkennt, nicht
zwischen recht und billig,* ew. Zittelmann, G. R. u. Irrth., S 879.

3) Laders, )as Gewohnheitsrecht, I. S. 48 -49.

.*) Zrodlowski, Rom. Pr.-R., I, S. 30: ,oder iibt man vielmehr, ohne
alle diese Reflexionen, nur deshalb, weil man Das, was man iibt, fiir recht
uud billig halt?«

5) Wichter, Pand, I, S. 105,

Bubaunoteka "PyHusepc"



— 245 —

TeAsHAS pe(IeKCis HIE TeMHO® YyBCTBO WAM CpeiAif ncaxmye-
CEilf aKTD; 5T0 MOKeTs OHTH Ooxbe mam Mewbe cHARHOC Hampi-
xenie poxn. Ho pasamuie mnpaBooGpasoBania 110 suyrpemnuws
npusHakaMs Boxbgcrsie orcyrcria ph3kmx®  rpaEMis M roy-
HHX'6 LPATepieBs, AeBo3MOkHO.!) Bs atoms me cmmcth, xora
#BCKOXBKO HeompexEiaeBH0 BHCER3HBACTCA X b€ P B, & TAKKe
Poumennns. ?) Taxs me cuorpars npod. leouTonn up, )
upop. Kanycrnes, *) mpohp. Kopryuwosrws, %) Jeon-
TpeBB%) mOpmancrii )

Ecin wa nowmeraems nposbpmin Beh st reoperitveckis
pascyszenis daxraMm, TO coBpeMeHHas pycckas pbiicTBurean-
HOCTH MOMETH JOCTABMID HAMB INpekpacHHil marepiaxs, xoropwit
yOBEATE HACH, YTO BB PycCKOMB Hapoxh uHopMH OORYHAIO lpasa
upambusores Cbh CO3HAHieMb MX'B IOpPHIAYECcKOH HeoOXoawmocTh,
HPHYEWs YT0 CO3HaHie OMBaeTh GOALNICIH YACTHIO BeChMa le-
sicio. Bebun uswberens wanpymBps odmivail mepepaBarh KyiL1eH-
HYI Belh HS8H IOAH BT 101y, GATH 10 PyKaMb, MHTL MOIAPHYD
n 1. 1.8 Opanuueckas npupoja »TEX®H 06HYaeBb RecoMubina—
OHE 03RAAYAI0TH OKOAYATEIBHOE coBepIIerie cIBAKE, TOYHO olpe-
FBISIOTE MOMEHTH, Cb KOTODAro OHa CYHTaeTca 3aKlloyeHnol, n
canuii axrt saxmouenis es crairs BHE commbnid. Ho ne
Moiers OuTh HAKAKaro couubHig, gro KpecThaHe BCe 310 ckopbe

1) Gicrke, . Pr. Recht, I, S. 126.

2) [, Holder, Pand.. T 8. 30; Riimelin, Gewohmheitsrecht, 8.8. 179 -180.

3) ©. JMeouTosuys, Sanbreu o paspaborkh o6wvAaro mpaBa, Jh. M.
H. Mp. gacrs 198, Tioup 1873 roaa: »Bh oTanyie 0Ty, 3ax0ma. ...00WyB0€
IPABO OTAUYAETCA WHCTHRKTIBHOW HEIOCPEICTBERHOCTEI0 CROEIO 06pasorania
u nbiicrein,® ctp. 149.

%) Cu. smme, cTp. 221- 2322,

%) Cw. Bume, ctp. 219.

%) Jeorrsernh. Boxoctholi Cyap o wpniuseckic ofmIan KPecrLan,
1895, erp. 70—71, 104 u 1p.

7) Cu. Jleontsens, 0. c. cTp. 34.

%) On. Taxvann, O6munoe rpazinanckoe upako wh Poccin, 1577, 1, e1p.
130; A. Edunenro, Uscabioranin napoinofl wusing, wun. neprilii: ofintnoe

upago, 1834, erp. 10.
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HHCTHRKTHBHO 9yBCTBYIOTH, WhMB 2CHO cO3HAWTE. M yibH KOHEUHO
AE OIUH'D KPeCTBANMEE HE COSHAEMH, UTO BB OnTbb 10 pyKams
BART0TaeTCAd 0pPEINYECKAs HOPMA, HHKTO HE JyMaers, IT0 913
HOpPM& ecmb UPABO BIW OORJCHG cnamb TPaBOMB; COBEPHIAK-
milf sTm 0OpANH KDPECTHIHHES COBHAETH, 4YT0 TaKb JBIAI0TH
Beh, Taxp Oylers kpbnue—u Goasmie mmyero, Bechma arGo-
IHTHE BHPAAeHiA, KOTODPHA KPECThiHEe YNOTPeGIfi0TH At 000-
3HaueHia o0a3aTe;bHOM CHAR O0HYHAro mnpasa. Hampmubps
ciopecuns 3aBbuganiz ®p Gospmmumersh ciyuaess wmbioTs ¥y
EPECTbIHs TAKYI0 Fe CHIY KaKbs ¥ NHCHMEHHEI —H KpecThiHe
TOBODATH: <910 CBATOH 3aKOHB; YBME OTeNs Iepeyh CMepThIo
GaarocioBnas, Thws Kamgzomy m BaaghTe . 1) O HeBOSMOMHOCTH
3apbmars HMYIIECTBO TOCTODOHHEMT JEOAMB, o6ofma jxbrei,
KpecTbiHe TOBOPATH TAKB: <HEAH3T 000HTH crma, 9T0H Hempasaw
ofulecrB0 IONYCTATE He MOEEeTH» 2) Brpameris «mempaspas,
«cBATO# 3aKORT HCHO NMOATREDHEIAIOTH Hame MEhraie o Heompe-
rhiennocrd, Takh CKasaTs HegHPePEeHNEDOBARHOCTH HAPOLHAIO
npaBoBaro cosHamis. Bo ocofemmocTE XaparTepmo BHpaEeHie
«cBSTOH 33KOHE>; BH HEMB CKBOSATH CO3Ha@ie, yro mpmMbHAe-
Mag HODM3 ecTh HODMa IPaBa—u BB TORE BPEMS IPAIATATENb-
HOe <«CBETOH> [PHAAETH BHPAKEHLW O0COCHMA Kakbs OH MUCTH-
yeckil CMHCIB, OTAMIAOMIA pasdmpaeMoe momaTie OTH I0HATIA
3aK0H2 BH IOPHEIHYECKOMD cyMucak.

Tenmeps, npusHa®e HaPOXHOC MPABOBOC yOBRiedie na He-
00x0JuMHIT ¥ CymecTBeHHHR PH3HAKH OGHYHAIO IpaBa, MH
NOIBHE O0ODATHTRCH KE PascMOTpPBHi OcTAXBHHXE ero mpusHa-
HOBB. & WMCHHO——CTCHEHH OJI[BOCTH mpaBoBare yobmmenis, cre-
MCHA PACHPOCTPAHEHHOCTH H HPOTOLKHTEIBHOCTH (JAKTHUECKATO
npunbrenia; paiguia ommdxm BH oOmyHOMD Hpaph; TpeGoBamig
paniosareHocTd, RepBiko NpPeIBABISEMAIO K OGHYHOMY IpABY.

1) Japyneuf, 3arous u kezms, 1574, crp. 114, 156.
% 0. ¢, crp. 115,
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H IOCTAPaThCH BEACHHTH CMHCIG H BHAYEHie H Cremess cyuie-
CTBEHHOCTH 9TEXH NDH3HAKOBS X1 OOHYHAr0 IPAaBa.

Bompocs o cremesnm o6mEocTE HapogHaro npaBoparo yGha-
meHis BB Hacrogllee BpeMi He Bo36y®Egaers comubai. Orka-
3aBUIACH OTH IIPHTAHIA OpeyBeIAYeHHATO 3HAUYeHis uieh Ha-
HiGHATEHOCTH, COBPEeMEHHEE YYeHHE HPH3HAIOTH, YT0 O00RYn0e
IPaBO MOKETH BOSHEKATH He TOJBKO BB HANIOHAIBHOMSB O0WeHIN,
HO M B HHHXH KPyrax®—BTE COCIOBIAXE, BB TOPTOBOME Kiacck,
Jake BB OEPEBE Kakb 06mecTsb BEpyOIIEXS - CIOBOMT BooOlLie
BE TpyOnaxb Iiojelf, CBA3AHHEXD OOIEMH MHTEDECAMH.

Mu sagbam, uro naupenbps llyxra oTpADAIT BOSMOERHOCTE
BO3HHKHOBEHIA OOHYHArO NPaBa Bb NepkBr B Xb1axs BEPH, Takn
EAKh MemIy UYIeHaMH OepEBH gb1h ecrecTBendolf cBaszm, ') mo-
ueMy IEeDPKOBHEE 00HIaE OFB mpE3HaBaIb 3a Observanz.? Ho
Temeps BOBMORHOCTh 00pa3oBaHid oGHYHATO NPaBa BB YHCTO
HCEYCCTBEHHRIX'S [PYUIAXE CYHTaeTCa JokasagHOR daxramu, °)

ITo Bompocy 0 cTeHeHH HPOXOMKHTEILHOCTE X PACpoCTpa-
nennocrr npnaybeenis HopMb o6BYHATN 1paBa TaKEe He Cy-
IECTBYETE DasHOrIacilt Mewzy yyemumn. Hopmsr oOmymare mpa-
Ba, YTOOH OHTH NPEBHAHHMMN 3a TAKOBHA, JOARHH npumbBasrTh-
‘A 000 W 6CTOMU, KOMY NPUXOZETCA BCTYNATH BB JAHHHA (pa-
pooTHoweHig. Mcriouenia K0HeYa0 MOryTs GHTH. HO OHE XO.IEHM
OHTH KOIMYECTBEHHO HEYTORHE HIA OOBICHAME BIigHieME CTPO-
ro onperbieHHWXH IPAYHR'S, AAAYE HAJ0 NPH3BATH, YTO JAHHASA
HOPMa, OOWYHAIO IpaBa elle He CIORHIACH AIH YVEE RAYAHALTD
OTMBHATECA CHIOI BPeMeHB H OOCTOATEIbCTB.

Bt yroms umenmo cyueab Hazo mommmarh BHpAReHie <00~
ulee Hapoxgmoe yoObmzemie» '), He upexmolaras, OYATO HAPOAD

1y @, F. Puchta, Gewohnleitsrecht, 11, 5. 267.

2 0, ¢., I, S. 278.

3) Cm. Zittelmann, 0. c., S.85. 428424, 06w orpoMsoMr 3Ha4eHiu
06EYEaro TOproearo npasa, cx. L. Guldschmidt. Handbuch des Handelsrechts,
1864, 1, 5.5, 223—227.

4) Cp. 0. Stobbe, Hand. d. D. Priv. - R., 193. I, 8.5. 165- 166.
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Bb uhbiowms ects cyonexrs aroro yobmwaemis Fers nbame raac-
CH, CpynOE M xareropin anub, He umbouwxs Hu Maxsbiimaro
HOHATIA © MHOTHX'S HHCTHTYTAXh OOHWHArO OPABa: TAKD HAMIPU-
wbps mHoOvie roposaue He mdblorE Hukaknxb cBEIBHIN o Kpecrs-
AHCKUXH OGUIAHHHXE NMOPAIKAXE; MHOKECIBO 3aXOAYCTHHXE My-
JKAKOBG BeMIerauniers He HMBIOTH HHKAKAIO IOHATIA 0 TOp-
rOBHXD OOHYaAXD # OGEDKEBHXH ouepaniixs. Mado Toro, seTph-
YATCS BB WWIHE HECOMHBHHO Takie ciyyam, EOTZa JHLO Hi~
pberHATO Kmacca He 3HAETH OGHYAEBH, HOPMT OOHYHAr0 HPABA,
pbiictBylomuxs Bb 2T0MB EKiacch kymens Mamy(akrypmcrs
MOKETS He 3HATH OOHYAeBs XIBOHHXH TOProOBUEBs U eclH O
eMy cayyaliHo npmnLock cosepmmts CEBAKY c¢n xabdoMn, 1O
OH's APHEYEICWD OyAeTrs CHPOCUTH 3HAIOH[AXT JIIORed— <KAKOBH
L BAIIAXT Abaaxs oduvan? xakb, OH MAB ne omubGmrncas.

Bce sro sacrapisers HaCh NPU3EATH, KAKD CKASAHO, JXyu-
s onpexbaenients Paxrnyeckaro npavbuenis ro, koropoe aa-
Ho BHUIC ') o0nyHoe mpapo upmmbrserca BekMuw, KoMy upu-
XOAATCA BCTYOATE BB JAHHEIA NPABOOTHOIIEHIS.

Maxo commbri# BO3Gy#ZaeTb BOLUPOCH 0 BHAMERIM ONEGKA
B> fbak BosEmkmoBemis oGmumaro wpasa. Kern wnecarean, ?)
BHCTaBIfiollie UPHIHAKOME OGHYHALO MpaBA OTCYTCTBIC OWIAGEM
(Abwesenheit des Trrthums), wo oGmuHosenHo Takoe vpedosa-
nie GHBAETH IONOCIOBHO WIH BHpamaerca bhH Heomperbacnnod
Gopul, GoismmHCTBO Ke IECATETEH, BATPOrMBAIOIEXT BOUPOCT
00% 0AdkE BB 0GHYHOMT HpaBh, IpUXOEATE Kb BaKI0OUYCHIIO,
410 OMHUBKA fe COCTABMAEYH NPeNnsTCIBis Kh BOSHAKHOBEHIIO
00hyuaro pasa. Pazs uzeberaas mopMa OGHUHALO HpaBa BOB-
naKia u fhiicrsyers. 1o mpejcrapiferes cosepumienio Ge3pasamy-
HBIM, HPH KAKEXE OOCTOATEJIBCTBAXH OHA BO3HMKIZ. Mu He
MOKCHD TMPEINHCHBATE OGIMECTBY CuSJABATD OGHYAOE LIPABO H3-

1) Cu. puwme, c1p. 247.

) B Wichter, Wirt, Pr. -R, I, §, 85 Tolzschuher, Civilrecht, S. 113
Kelier, Pand., S. 8; Regelsberger, Pand.,S. 96— 97 (fomosnto Heonpexrtienuo).
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BECTHRMS MOPAAKOME, ME JIANID nsc.rl‘s;lyem'r, gaBaerie ofuvnare
IIpaBa KaKh OHO ecrs; MU ym®e mMbinm ciyva#t yObiareoes, n uu-
#e 910 Oylers eume pash 10APOGHO pascMorpBuo, uro oduyHOC
NpaBo CIAOIDE W PAXOMD BOSHAKAETH H3% lbaecoodpasuolf abs-
TeNBHOCTH Jlofe#, n3® GOPLOH HMATEPECOBh, MYTEM'b KABYAIhild-
10 TBODUECTBa; HECOMHBHHO, 9To JIOZA MOTYTH omudarhed, a
cabiosaresbHo A OGKYHOE HPABO MOMETH BOSBAKHYTL Berbicriie
omnrGoynuxs Bo33pbuid Ha msBBCrHMI nopanoxs bhcrsiit kawn
Ha rbaecoobpasuuif, wiam peabgcreie omuGounaro miubuii, wro
JAHHHA HODMEL NDEEUHCHBAIOTCA 3aKOHOMB. uiu  peabicrsie
MHHXD KagEX® HAlyrp ommGoxs. Ho Bosuukmee rakemrn odpa-
30Mp OGHYHOE 1PaB0 Bce Takd 00Jajaerh BehMu upusznaxamn
TagoBaro, KbcTByers 1 npumBHACTCA, M OTBePrarTh sa HUML Xa-
paKreps OOWYHATO HPaBa ME He MoueMsb. Jyymuwms npunbpons
OORYHATO 1[PaBa, OCHOBAHHAre i OHIMOKB, CIVRHTDL peneiniis
pamckaro mpasa Bb 'epmanin: pamckoe mpaso Bs ['epmanin
6RO PeLUHNEPOBAHO CHIOI OOHYAH 1I0Xb BlifHIEMT JORHALO
yOhmaenia, aro I'epManckic HMIEPATOPH-—INpeeMHHKH BIACTH
PHMCEAX'S HMICDATOPOBS M YTO CILI0OBATEALIIO PHMEKNC Upaso
ecth gbiicrByouee 3akoHogareascreo 114 'epuamin. 1)
Koneuno, saxonopareinciso Momers Bocupernth npumbue-
nic HOpM's OGHYAAr0 mpaBa, OCHOBMBAOIIMXCA HA omAOKL. no
odo xo;xers samperats npumbrerie m BeBxd  Bootme mopwnt
OGHYHAIO TIPaBa, CIrBEOBATEIRHO 2TO OLHO OGCTOATEALCTHO HE
CIyEHTS JOKA3ATEABCTBOMB, OyITO OTCYyTCTBie ommAdkA ecrlh
CYUIECTBEHHHH IPUBHAKD 0GLYHATO NpaBa. —-PaBHEMT 00pasowt.
ecr uscarbgoBaresb HAPOIHON MUBHH He IOLKEHB CYMTATL Hil
JOKA3aTeIbCTBO  cyiuccrBoBania m3pbersoff  mopMm  0OEYHArO
upasa Takie crysam, rxb orzbarENa amna upmnbmanorn  wTyY

1) Cm. Suviguy, System, 1, 8.S. 78— 79; Bescler, Volksrecht und Juristen-
recht, S. 75; Stintzing, Macht und Reeht, &. 18; Gierke, D, I'r. -R., I 8,
168; Zittelmann, Gew. ~R. u. Irrth., Areh, L eiv. pr., 66 Bd., 5. 364; E. L Bekker,

Ernst und Scherz, S, 5.
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HopMy BB ommbowmows yGhmremim, Oyrro omm mpmMBHAIOTH
HOpMY OOHYRAro mpaBa, KOTja Ha camoMmb pbrb oTa MAEMad
HODMa OOHUYHAIO TpaBa €CTh IIOLH MXB BOOOpameHid, TO TakKO
coodpamenie BB CYIHOCTE COBePOICHHO HE OTHOCHTCA Eb BOIPOCY
0 3HageHiz ommOEE B'H rbrB BOSHEEAOBeHid OGRYHATO IIPaBa, &
ckopbe kacaerca y®e DasobpapEaro BaMH BOIPOC2 O CTENERH
PACHPOCTPAHEHHOCTE ¥ LIPOLONEATEISHOCTA HpEMBHEHIA HOPMB
0OHYHAr0 NPaBa.

Br BEpy »rEX® ¥ HOKOOHHXE pascysmieHit (oJpmHHECTBO
nmcareref, 3aHEMABMIAXCE BONPOCOME 00H oMHOKE BH 0OHMYEOMD
mpapb, NOpPU3HAKTH, YTO OMHOOYHOCTH [MPABOBATO COBHAHIA He
IPEeNITCTBYETs BO3HHKHOBENiD O00KYHATO TDaBa. ')

Hemnmoro 6oxbe pasmoriaciéi BosOysjaers BOIPOCH O Da-
IOHAJIBHOCTA COJepR/anid HOpDMBH OOWUYHaro mpaBa. Bompocs
BTOTH pacCYNeHdsercs Ha JBA—IPENATCTBYeTs JH HEPAIIOHANDb-
HOCTH COJep:KaHid BOSHEKHOBeHi0 OOHYHATO WpaBa’ H-—IO0JKHO
A npaMBEATE BB CyJaXD HOXOGHHS HEPamiOHAAbAHA HOPME?

Hepsu#t Bompocs cOBEPUIEHHO COBIAJAETH Ch BOMPOCOME
0 3Havemim omuOkE BH oOmyHOM® mpaph, mouemy Beh mmcaTeld,
HpU3HAKNlie HEeCYINEeCTBEHHOCTh NPUBHAKA Oe30muloYHOCTH, OT-
BePraioTs H rpeboBadie panioHalbHOCTH. ?)

Bropo#t Boupocs mBkOTOpPHME yueHmME phuiaeTcs TAKMe
BH OTpRIaTe sAOMs cMECHB: paszpbmars cynsh upusbusTs HOPME
O0HYHATO MpPaBA JFING BB CAYYaS DPAUIOHATIBUOCTE UXDH COEEP-

') Sintenis, Civilr. I, 5. 44; Roth. Bayr. C.--R., 1, 8. 114; Brinz
Pand., I, 8. 114; Sturm, Kampi, S. 21; Derselbe, Gewohnheitsrecht und [rrthum,
4.8, 18—19; Wiichter, Pand., I, 5. 106; Dernburg, Pand., S. 60 (seoupegbienno);
Windscheid, Pand, I, 8. 46. Anm 3) (rakze); Gierke, D. Pr.-R., I, 5.8.
167—168; Holder, Pand., S. 32; Zittelmann, Gewohnheitsrecht und Trrthum,
(Bca crarsa moceBAmEHs ToMy Bompocy); Stobbe, Handh. 4. D. Pr.—R., 1,
S. 176. Mu supbni, 4ro Takoso me Owio mubwie IlyxTw, cM. BRE, CTD.
67--68.

?) Kers ogRako nHcaTean, BHCTRBIADMIE 910 TpeGosanie pamioHals-
wocery, maup. Roth, Bayr civ. -R. 1. 114; Vering, Pand., 8. 15; Wichter,
Pand, §, S, 106; Dernburg, Pand, S. 60; Regelsberger, Pand., S. 97; Gureis,
Encyl, 8. 42; Stobbe, Handb., S. I, 176.
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maHig—35aYnI0 OH OTIATH HaceldeRBie CB ero OOEHYHLIMT HPABOMDL
npomssory u yemorphmin cyssm.') Ho mMu npmcoesmnmThes kn
vToMy Bo33phrilo me momems. Cy;pd ecrb opramws rocyIapcTBeH-
Ho#i BracTm, pxBiicrBylomiit coorpbTcTBEnHO e TPeGOBAHIAME M
yEA3aHIAMB; TOCyJapCTBEHHAS BFACTh, Kakh MN BBibim m yem-
AUME HHFE, TOCTENEHHO COCDPEXOTOYEBAETH BB CBOBXB PYKAXh
QysEmilo mMpaBoo6pasoBanis, Takh KAED HaDOEH BB Macch cpoeit
CTAHOBATCA Kb TOMY HeCNoCOGeHB; CIBiOBATEABHO rOCYIApPCTBER-
Had BAACTH, UePe3b CBOW OPramE, MORETh W JOAAKHA [apPatn30-
Barh ;BilcTBie HEPAMiOHAIBPHHXB, HeubiecooOPasHHXD HOPMSD
OOHYHATO IIPaBa.

Nraxs, daBieHie oORYRAro 1paBa XapaKICpusyeres IBYMs
NPH3HAKAMA—OHO TPEJCTaBIZeTh c00010 (axruveckoe upambue-
nie @3BECTHWXD HOPML €b CO3HaHieMb HXD 0OPHAWYECKOR He-
o6xopamocra. Bompoch 0 Tow’s, BL KakOMD B3aNMOOTHOIUEHIN
croars JpYrs Kb APYry 9TH JXBa IpmsHaka, paspBmaerca ma
OCHOBAHIN BCEro NPeIHIyIMAro A3I0MEHIN BeCEMA JCTKO H HPOCTO.
Mu sagbrn, uTo 06BEKTEBAPOBAHIE, WITOCra3APOBANie, HAPOIHAPO
Ayxa asagerca vpyGoio omudroii. CabjoBaTeasbro, MEH JOLRHMN
noAuMaTs Hapopmoe yObmpenie kaks yOhmuenie oryBabBHXT
WIeHOBS HApOAa; M BONDOCH 0 NMPOHMCXOmpenin u Xxapakreph na-
porsaro upasosaro yObmpenis —scabgersie TOro, uTOo HpaBOBOC
yobmienie ecrr TOTE NPHSHAKD, KOTOPHME OOHUHOE TNPABO
OTARYAETCH OTH IPOCTEXT OGHYAERs,—CBOLUTCS Kb BOMPOCY o
MPORCXOMAEHIN 0THYNAr0 NPABA, oroiEiecrBIAeTca b Humb. Jas
paspbmesis e »TOro BONpOca MH HMBeMD BUBMOMHOCTL odpa-
TETECE KB (PaErams.

IIpm pasemorpbuin Teopii pasamunuxs aBropos®h ML umbin
yae caysafi y6BimTeca, wro ofmHYHOE 1ipaBo o0pasyercs pasimu-

1) Taks esorpnts nanpambps Gierke, Dentsch. Priv. -Recht, L5, 1069,
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HHMH NyIaMA, To ne3aMBTHO ¥ HEYyBCTBETEIbHO H3T OOW-
uaeBh; TO BerBicTBie CroAKHOBeHiT B OOPBOE MHTEPECOBT BD
odimecred ®aKnL pesyaprarTh pamMoxbiicTBid, KAKBL Claralonias
PasAAYHEXD CHAB # Biiamill; 10 BB Qopmb kasyarrHaro TBOpYe-
¢rBa HE35 TEPBUYRAr0 JOTOBOpDA ¥ HepBAYAAro cyiedmaro ph-
menis. Ha pascyorpbuin oTaxs ¢10C0G0BT BOBHEKHOBEHIT OOWY-
naro 1ipaBa MH H OCTAHOBEMCA MHonoipoOHbe.

Hecomubrro. uro mHOria HOPME OOWYHAr0 OpPaBa BO3HH-
KQIOPh W Pa3BHBAIOTCA MNOCTeNMEHHO W HezaMBrHO, mMogo0HO co-
CTaBHHIMD YACTAME PAITOBOPHALO A3HKA, KAKE 9T0 IPHHAMALTT
vueHHe Reropaveckolf mroan. He doram ke jpecarn cBBLasIXs
YMOBT €IAHOLIAGHO, HE CMOTPA NU HA KAKYIO EPHTUEY, WPOTOBE-
Aosatb OesycaoBuo gomuoe yyenie! Hbrs— oosunoe npaso pbii-
CTBATETRHO YacTo ofpasyeTcs TAKMME NyTeMD B BE 9TOMB HACH
yobaxgaors gecomwbunne ¢axrya. OTHOCATEALHO MHOIAXT HOPM'B
0OHYHArO TPABA MH MOKEMB CB YBBPEHHOCTHIO CKABaTh, 4TO
onb pazsuincs rexanbrno, descosmarensHo; BosLMeMs HAMPRMBPT
KaKylo HUGyLL HOPMY pyCCKaFo OGHYHATO MPaBA—HY XOTh
MAAMIil CHAB HA KOPRIO CWAMTS>, . €. HacaBiyers ycapeo-
uyw ocbgioers orma. ') Raws moria upomsofitn takas Hopwma?
()9eBUIHO BRUICYKA3AHHEME O€3CO3HATCABHHMSE, He3AMBTHREIMT
00pasoMb. COrracHo OOMEHHERIMB DACHOPAZEAME DYCCKAFO Kpe-
CTHAHCTBA ycajeOHOe I03BMO COCTOHTH BB 0E€3CPOTHOMSB II0Jb-
30BaHiN OGMMAHAKA ¥ €r0 POJA, 3 CAMEIA TOCTPONKA W IBUBEH-
MOCTb COCTABIAKTD €ro COOCTBEHHOCTB, KOTOPOK OHB BOJEHD
PacHOpAKATECA KaKb YrogHO IPW RHSHA H Ha CAyyail cMepry;
OB Momers sapbmare ycageGmylo ochprocte crapmemy wau
1060My H3B CEHHOBEH, IPH yCIOBiM KOHEYHO COOTBEICTBYIOWAI0
Haybaenig ocrassrnxs. Ho oGcroaressersa Gosemern 4acTiio
CEIAIHBAIMCh TaKbh, YT0 TPH DPAHHAXE ODAKAXB Y KPeCThIHT Kb
CMepTE OTHa Bch crapmmie CHHOBBS ORA3HBAJIHCH yHEe EEHATHME,

1) Cu. 3apysuuil, 3aK0oER w mm3EDL, crp. 120; Ilparn, Kpecrpanckie
cyau, 0p. Bberu. IX (1877), Cenrabph ® Ontabpsn, crp. 77.
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ceMeRERIME B noToMy oTrBrernmME. Miagmi# e CHES 9acTO OCTR-
BaJACA TIOEPOCTEOMD WIH, €CAH YEe OHAG Repvars m aMbas
CeMpI0, TO BCETAKE KRHID INpPH OIS W KB KOHOY €ro KU3HH
CaMOCTOATENBEO BeXb XoaglicrBo ogpaxabsmaro popnreas. Beo
TOMS H BB EDYTOMB cIyiah KpecTbAEEHY Ka3al0Ch CNPaBEL1A-
BHMB IPELOCTABHTH ycaneOuyw ocBIAOCTD Miajuiemy CHHY—Bb
NepBOMB cIyyal Kakb eme AeJOCTATOYHO CAMOCTOATE.IHHOMY BD
X03AfiCTBENHOMD OTHOUIEHIA, HE MOTYIEMY 0(3aBECTHCH CBOMMH
CWIAMH; BO BTOPOMD CIy4ak moToMy, 410 CHHB y#e (PaKTHYECKH
X034gAYals BH JOME, ycTpauBaIh ero, Ha®UBAIB L06po. —
Takott mepsoravarbHe HPOA3BOJILHEE MOPAROKD, Bexbicrsie mo-
croguEaro ero npumbmeHis, Maio Mo Maly Taxbh YKOPEHHICH BTG
RU3HE KPECTbANB, 4To npiodpbas xapakreps GesycloBHON He-
00X0IAMOCTH, BOmE.IH BH WIOPHUIHYECKOE CO3HaHie HApoia W
subers ¢ ApyraMm HOpMaMu OGHYHACO TPABA CTALB <CBATHMB
3aK0HOME> .

Cyxe6ane obumyan craraloTcd HepBiko TAKAME ke HODAL-
koMb, Hampuubps BE OKpYRHHXBE CyIaXbh HCHIOAREeHie MO YacT-
HEMT onpeibreHidMT MHOPKA YHAATCA HEMELIeHHO 110 ESPOTOB-
JAeHim BB oxouuareipuo#t ¢opwh, HHOrIA M0 BHRIAHIA ABYXH-
Ae1BIbEAr0 Cpoka 0G:RAXOBAHIA, CMOTPA MOTOMY K&KOH HOPAXOKD
3aBeleds B5 fanuoMb cyxb. Mlim panpaubps 5 HBKOTOPHXE Cyiaxs
¥ TajaTaxbs CpPoKs o0maiosaHia ompeybienift oxpymmaro cyia
BO BTOPOH crajim cyzeduno MeReBaro mpolecca HcuacIdercd npl-
MEHETEIBHO Kb ANNELIANIOHHOMY HmOpAAKY dermpexybeavmmii,
X0Td 1O CTPOrOMy CMHCIy 3aKOHA JOIBEeHD OH CO0NI0ZATRCH
Jamrs gyxb-aerbipunit cpors. Hecompbano, o nojobuule cyres-
AHe o0HYaEm CIaraloTcd Ch TeUeHieMT BPeMeHH, MOCTeNeEHO U
Hesambrao.

Ho mHorza mm madiwjaens BO3REKHOBeHie HOpMD OGHYRATO
NpaBa COBEPUIEHHO HERMMD MOpAIKOMD, HePBiko onb BO3ARMKAOTSH
Bh Pe3V.IbTaTE CTOIKHOBeHili MHTEpecoBb, cpeln  HacTommledl
GoppOR 33 upapo. lIpmaBpu 3u 3aMMCTBYEMB OMATD U3 051ACTH
pyccraro obsigmaro mpasa. BospMens BB kauvecTsh mirioctpanim
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3eMeJIbANE PACIOPAIKA B celbcroff ofmummb, ®e peryamposas-
HEe SaKOHOMB A oTHOCAmiecd UBAUKOMB Kb OOHYHOMY IpaBy.
Onpo#t 3% THOMIAKXDH 9€PTH DYCCKaro OCIM[EHHALO 3€BIEB.IA-
KBHig SBAHIOTCA Tepiogmyeckie KOpPeHHEE NepeXBIH 3eMeIbHEX'D
yroxifi. He mMomers Gurs HErakaro coMakbHid BB TONB, 910 BCe
Aalle EPecThAHCTBO NPOHAEHYTO TBEDIHME CO3HAHieMD HOPHIH-
yeckodl HE0OXOTUMOCTH ITOTO NEDPiofHYECKAr0o ypaBHEHIT 3eMTe-
0Ab30BAHIA; BB MOJaBIdmelr Macch ciayvaeBs ueperbip 3T
COBEPIIAKTCI pery.iapuo BE H3BECTHEE CPOKE—IIO0 HCTeYeHid
naopanbps geparu, ppbmagnatn abre. Kak®s BosHEEIE HOPME
00HYEAr0 HPaBa, PeryIEPYOUS 3eMIeN0Ib30BaHie HA HAYAJIAXD
paBuenia? Moram-in onS BO3HEKEYTH 0e3co3HATE.IbHO, Hesambr-
HO ¥ HEeYyBCTBHTEIbHO, KAKB TpaMMalHyeckia (ODPMEH S3HEKA?
Be3n Begraro compbris— ne Moram. Hadarogenis wazs 3amEMou-
HEMA CHOCO0AMA IOXB30BaHIZ OCMUHHON 3eMieli ® Hagd lepe-
XOEOMB OTH 9TOCO CHOCOGA NOIB30BAHIL KB YPABHATEABBOMY Cb
HePiOTHIeCKEMY DABHEHIAME —IOKA3HBAKTE HAMB, 9T0 YCraHOL-
JeHie HOBHXB ILIODAJKOBDL COBEPHIaETCs MHOYTH BCErIa IYIEM'B
IKECTOEO# OOPHOH MeMLy WwieHaMH OOLIAHE, 3aXBaTABIIAME MHOLO
seM1H, B3ABIIAME Sacmiie, ¢b OJHOH CLOPOHH, B Mal03¢Meb-
HKME €5 Ipyroit cropous, xoropulie Hepbako 6HBaOTE oGpemenen b
MHOIOYHCICHHRIME CEMbAMH, COCTOALIAME HPCHMYIILCCTBEHHO H3h
BAOKOBB., & He M3 PAGOTHHEOBB, WT) BAYACLYI0 W sBISCTCH i
HHXD (PAKTHISCKHM'S HPCUATCTBIEMSE Wh 34XBATY OGIIHPIKIND -
umorh. U Be yme cromusmefics odumak nepbign caydau rakn
Ha3HBAeMOE G0phOE 3a ueperBs, KOUNA OGHYAl 1ePIOAUICCKUX'D
pasHeHil semau eme He yCraHOBWICH LPOYHO H pPaBIMMHKE HH-
TePecH WICHOBL OGUMHN HPUXOZITL BH CYOAHOBEHIe, KUBO Ha-
NOMEHEIHIEE BPEMEHA IEePBOHAYAILHATO YCTAHOBACHIH O0O0HLMI-
HHXB 3€MeIbUNXD NOPAAKOBD ¥ HPCACTABASIONEE CO0VI0 HRITO
HHOE, KAKB 0ZUY U3%H crajifi pasBETiA OCRYHAYO mpaBa ').

1} On. MrorH semerof craTeTuim,. I, ykpecrhanckan obmuna.* B. B,
1892; Hapeauws, O6munnce sxaxkaie Bs Poccin, 1893; Kayhuann, sacTHBIIAA
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B® kasecrsb mperpacmaro npmmbpa mopo6Haro o6pasopanis
HOPMB OGEIYHATO IIPABa MOKHO €Ile NDPUBECTA GHPMEBHS CpPOU-
HEA cfFbIEM, XA KOTODHXB OOHYaH BHPAGOTAIH MHORKECTBO
cIporo omperbieRRHXE (POPMT C€B TOYHHME 10 MexodeH ompe-
abreriems mX® lopsrmuecko¥ mpmpogm '). W gas Beakaro scHo,
ur0 I0f00HHE GupmeBHe OGHYAM MOTAM BOSHHEHYThH HEe HHAYC
KaKh cpefnm B3amMopbiicTBid W GOPHOM NPOTHBONONORHHXS WH-
TepecoBd JANG, BAHAMAOUIUXCA OHDMEBHME ONEpAlliaME, a HA-
HEaKp He Ge3COBHATEIPHHMH A He3aMBTHHMSB HYyTeMS.

Wss obiactm cyneOHOE IPAKTHKA MORHO NPHBECIH MHO-
JEECTBO CAMHXB peabe(HHXE DpuMBpoBT BO3HMKHOBEHIA Cynel-
HHX% O0H7aeBs W35 OOpHON 3a mpaso. Halma cenaTcras mpax-
THEZ gBIeTs coboio Tammusbiwriii npambps TBepro ycramOoBEB-
IAXCA CcyAeGHHXD 00HYaeBs. W CTOWTH JIMIME DACKPHTH a00Goit
cOOPHEES ceHaTCKAXT phredif, yTo(H Iepel® IIa3aMH HAUTEMM
BeTadd GE3EOHEYHHS EAPTAHH caMolfi WRTEHCHBHOH, Hepbiko re-
pomueckoif GopsGr 3a mpaBo. OcobGemno phsko sTO0 BBH 00xACIH
yroxoeraro mpasa ?). Hawm yroioBREIe 3aKOHH IIOYTH He OHpe-
ABALIOTE OPUBHAKOBD NPeCTYHBHXD 1BaAHil, OHM JMIIs HaBH-
BAIOTH IPECTyILICHie W yCTaroBIAK®TH pasMbpul Haxasawilr, xors
MHOTie BHAH mpecrymieHii mmBiors Taxoff CIORHHE cocTaBdb
(axrmueckwxs npejnolomenii, uwro Touysoe onpepbienie mx®
ILpejcTaBiIgercd 0e3ycroBHO HeoOxogmMumb. 1 BOTH HA moMomb
IPAULTS, CEeHATCKAd IpakTaka, 85 Whiomt paxb pbmeniit Teepmo
yCramoBuBItag npusHaxs BeBXD mpecTymieHill, KOTOPHeE Haka-

neropia ofmuss, B. Esp., Ious 1893; O6miil cBols JaMANXH X034licTBenRO-
cratHcTHieckaro wanrbiosania lasauceoit ryfepmiu, 1acrs YKOHOMHYECKAH,
ra. VI; B. ®. Barbexisi, O6muunoe semaesiajbnie y dysams W uepeMncs
Kasascrofi ryfepmiu, Che. Bhern., Cenratps 1895; W MH. np-

1) Cu. paup. Baaciit Cysefsuas, Bupma u OnpmeBsa onepaniy, 1892
crp. 77 n cxbg.

2) Cu. H. C. Taraanesd, Yioxenie 0 HarasaHiAXD JTOIOBEBXDB H HC-
IpaBUTEAFHEXD. OHBL-:Ke, YCTaPh 0 UakagaBiaxh HajaraeMuxt Mupommmy
CyRbaMH.
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ayfotca RammEMp yroiousmu sakoHaMd. Ho raks xaww Cermars
MORETH BHCKA3HBATHCH JHIMb BE CyreOHHXT pbmeniaxs, To Beh
IPHESHAKE UpPecTynienifi OHAd YCTAHOBJACHH IO YACTHHME BOTPO-
caMB KOHEDETHATO xapaxrepa mpa pascMorpbaim m paspbmenim
K4CCALIOHHKXG MPOTECTOBS MPOKYPOPOBH H KACCAI[iOHEHXTE KAI0-
05 nogcy1aMnxs, CTpamuo mojyMaTs, KAKyI0 Maccy BHepUin 3aTpa-
THIN 3TA moacyanMue, neuspberane HaM® MsanoBm n Ilerposm,
YTOOH He YHHBad W He MPeKI0OHALCh nepers phiueniaME HECIEAXD
aHCTanHii— xoxozurs 10 Cenaray 1aMb HAXOIHTH OKOHYATEABHOE
plhienie Bompocans cBoero fEHCTBUTEAPHATO MIA MAMATO IPABA.
[Ipaps lepmars, rosops uto BB G0psOE 3a MPaBo €CTH YT0-TO TPALH-
yeckoe. MH mmbeMb HaJimI0 THCSYE CIyyaesh, KOTAa IepBasd
# BTOpad URCTAHLid OGBAHAAN NOJCYIOMEXB 5a IBfHId, He 3a-
knoYaowia Be cedb cocraBa npecrymenia, TaEKdp uTO JHINB
CeBars pazbacHaxs g510 H BO3CTAHOBAIIS H 4eCTh H IIPaBa
nocyaumaro. Ckoapko crpapani#t mperepmbiam, kaxoe Mope cIess
UPOJIHIE 3TH JIOLH, HEBARHO, IO HepopasyMEHli0o Kacamwmemyca
NPU3HAKOBE IIPECTyNIenis, momasmie nogs cyps, Tepwbsurie am-
DeHis, MOMETH OHTh Cb CEMBAMHA, YCTDAHEHHH : OTH 3aHEMae-
MHXD BME IOTRHOCTeH, ocraBiennHe 0e3w kycka xrbfa!l Kakyio
Maccy MCHXHYECKATr0 TPyAa IpPHULIOCH HMB 34TDATAT, YTOGH
BHACHETH JbJo u jgobarsca mpaBuibHaro pbmenia! U xakm
JOLEHKR OHTH OAar0JaApHE MH BCE 5TUMB J0JIME 38 TO, UTO
wbHOIO EXE crpajauifi, O1aropapd UXH MYMeCTBY W SHEpUiH, MBl
sybBens Temeps dcHoe m TouHoe ompefbienie NpuH3HAKOBE MMpe-
CryoHRXD Thawift, xapaeMux® 3akoHOMB. —CB Apyroit cTopoHH,
TAKYI0 e MACCY NCHXMUECKArO TPyJa NDHNIXOCH BATPATATH J¥-
HaMb MPOKYPOPCKATO HAJZ30DPE M UACIHEIMTE OOBHHETENIM'®, YTOOH
npeckus TBHCTBETENFBEIMD ODECTYNHAKAMD BO3MOKHOCTH YEIO-
HATHCE OTH cyia n Hakasamia BerbicTBie Toro we camaro or-
cyrcrsis BB 3axosb ompexbremia npE3BakoBs mpecrymieHii.
TPeTsa's CHOCOG0MS 05Da30BAHT OCKYAArO IPaBa ABISETCH
BOSHEKAOBeHie OGHYHO-IPABOBHXB HODMB H3H MEPBUIHATO OIOBO-
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pa.!) Bs 1h Bpemena, xorna mpaBo eme caaGo passaATo, JadeKo He
Bch OTHOLTEHId UPEeIycMATPHBAIOTCH €r0 HOPMAMH H OMEHb Yacro
JOTOBODHBAIOUMMCA CTOPOHAMB IIPHEXOAEICH CAMEMB  COBaBATH
HODME JId 3aKJII0YAEMHXB JOTOBOPOBE. Lcim (opMa BHGpans
YAAuHO, TO 9T e KOHTPareHTH # BB cabiyomift pass mpn-
OBrEyT® KB He#l, y HAXT HafgyTcd MNOAPaKATEIH M TAKD Mad0
10 Maiy o6pasyiorca HODMH OOHYHAr0 IpaBa.

Hamb MOryTs BO3DasHETh, 9TO [OTOBODHAH Teopid lipaba jas-
HO ¥ 0e3BO3BDPAYHO OCY#JNeRa, B YEKa3aTh M3BECTHOE BO3pasmkeHie,
YTo 148 JONMyUleHid BOBMOXHOCTH BOSHUKHOBEHid upasa wsL lo-
roBOpa HYMHO OODATHTBCH Kb IOCTYIArTy 00A3areIbHOCIH 1010-
BOPOBB, IIPEXIOI0KHETE, OYAL0 LOTOBOPH 0083aTeIbHH  Beeria H
Besrb camm 1o celb; jarbe maMB MOIYTH  CKABATL, IO BO
iepBuxs MR oe umbems upasa Boodme thaarb  HOI0OHWND
QIPIOPHBIX'G UPEINOL0KCHIT, & BO BLOPHXh—eCTh (PAKTH. A0Kiibl-
Balomiie, yro He BCerfa BCAKLE Z0VOBOPDB CUMTA1CH CaMb HO ¢e-
O0b olgsareapuims. 2) Mo NPA3HAEMD HPABRIBHOCTL WTOI0  BOL-
paiReHid MPOTHEBB TeOpid JOTOROPHATY YCTAHOBICRHIA 6cein DB,
HO Kb BOIPOCY O BOSHHEHOBeNiM OTIEILHRIXD HOPMDL  0OHUHAIO
TPABR M3 HEPBUYHALO LOUOBOPA HTO BORPALCHIC HE OTHOUHTEH,
Hpeamoaomars, 4T0 rocy aperso it Hpaso 0CHOBAHM  HA J10r0BO-
pb, Heabsd—BL Macch Hapoga Bseeriad  HJELYTCd LG, Koro-
PHMD HEBHTOZHO M HEyZoOHO OyieTL HOAMHMHTHER  HOpMAMDL
HPABA: HTH MG HC CTAHYTH MCHOJHATL MPELINCAHls ipaba N
HPHUYIUTE AXD Kb TOMY MOKUO .IHHIL CHIOW. 410 BRBUALFD
y#t Hach 3a uperbam gorosoproil reopiv upasa.--Ho ue rann
00CToRTE ABJ0 b LEPBHUHMMI ¢ hIKAMH, WL KOTOPHND  Bois-

1y Cy. Reinhold Schmid, Theorie und Methodik, $. 204: A. Sturm,
Kampt, 8. 14: ,Durch gleichmassige, anfioglich willkirliche...... widerhol-
lung....% gporopopHag reopin Stricker'a Y0XHR:a OHTH BOHHMReMA RL ITOML
cuuexh; saThyb UIeA HEPBAIRHEXT AOIOBOPORL BMCKN3AHA Bh ofmHXG 4oy
Taxt lepiBron® ¥ moJpoSRO pasBuTa MypoMICBRINTG, (ipasoBanic upama,
cTp. 24.

2 Cu. BHme cTp. 141

17
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AAKAIOTS OoTTEIBOHA HOPMH OGHYHAro mpasa. Begkas cabika
sagloyaered 1OTOMY, TI0 YCIOBid es JAI#  KOHTPAareATOBnL BH-
rofuH. 1'0BOpH BrOHOMEIECKN— OTPEOUTENFHAS W CYy(beKTABHAA
swhuoBas WHHHOCTS OJal'h WIH yCAyI's, HOAyuaeMuX® Bb 0Oubak,
peerfa I8 00bnxs cropow's Beunme, vhMh raxopas orjaBae-
MHXB; 00heKTHBHAS ke man colfiarshas Mbuosas 1bunocTs 00-
WHHEBAGNMBXD OAAS ML YCIYPL HPU DTOND  ypaBunbaercd. ')
[losromy, woBTOPsII0, BedAxag CUBIKA BAKIOUACTCH IOTOMY, 4TO
ona I8 CTOPOHT BHrOAMA; & MepBHuHas cABIKa UPH HTOML U
CODI0IACTCA JANUIL MOTOMY, YTO 3T0 cropoHams sEropao. 1o-
cabiEee  ofCroATe rcrB0  OOBACHAETH HAMB DOLL, M sHAYEnIe
HePBRYANNSE ¢IBI0KL ® 103BoAdeTH OO0HTHCH (ewh  hOCTyXRATR
0Ga3aTeBHOCTH A0roBopoBb. Jlioam 3araovators cabikm n one-
NOTHAOTS UXB HE BE CHLY [IPEUACAHIA LpPaBd, & @LMHCIBEHHO
BB CHAY AXB BHIOZHOCTH AT JOTOBAPUBAWINAXCT CTOPOHS.
Yzauuo pudpammas Qopma cabikm moBTOpAerca, pacipucrpa-
HAercd, BXOTUTS BB ODHAAYECKOe CO3HAHIE HADOJA —MU BOTH HOD-
Ma OOHYHATO IPaBA TOTOBA.

Hakonens, mopmm 0GHYHAro HpaBa BOBHUKAWLH M35 Iep-
BryHaro cyreduaro phmenis. Ilpm varuxs me ycaoisxs we-
PO3BHTOCTE IPaBa, KOrTa BOSHHKAETH OOHYHOE TMPaB0 M35 Iep-
BAYHEXD €I5I0KB, BOSHAKAETH OHO M H3T NEPBUYHHXE Cyjed-
HHX5 phimeni#t, korga cyzbaM® BB phuleninxh Hexb3s PYKOBO-
TUTHCA HAAMIHEIME TIPABOBEIMH HopMaMw, Berbicrsie orcyrcTBis
TaKOBHXb, & IPHXOJHTCA CAMAMT CO31ABATH HODMH JiA pasph-
meHid TaBHEAr0 KOHKpeTHAro ciysad. Bo caywab yjaunaro cos-
ZaHIA TAKEXE HODMB, a Takme BB cmay ormbuennoit Piomennm-
HOMB KOCHOCTH cyAell, pass npmMBHEHEHS BOPMH yKOPEHAIOTCH
KaKb cyfeOHME o0muall, a 3arbMs HAYHHATE COGIOIATHCH BB
®u3HA # BBB Cyma, Takhs KaKk® Haceiemio TBraerca msBBeTHO—
EAKP B [0 KAKEME HODMAMT INPHAETCA CyZmThCH, ecin xBJo

') Ox. ¥oe 4¥gemie o gbrmoCcTH®, BHIO. 1-F, crp. 14.
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zoitzers po cyza. Msebermo mampambBps, wr0 B npeBECMT Pn-
b Oma0 BpeMa, xorga pbmenis mo xBiamb YIrOJOBHEIMSL 1OCTA-
HOBIAIHCH 10 cyOhexrBHOMYy yOBmEemilo cyisamaro; 4ro B
cpexnesfroBoli I'epmamin mepdern gacro m BechMa ycnbmmo
CO3IABAJIE IIPaBO, !)

Br mBacrosmee BpeMs yveHie o BO3HEKHOBCHIM HOpML
00HYHAI0 OpaBa MyTCMB KA3yalbHALO TBOPYECTBA IIOJB3YCTCH
HOYTH OOIMEME upA3HaHiems. Icam u ecrh nuearean, sospamaio-
mic IPOTHBE ITOTO, TO BOZPAKEHIA AX'D NBILIOTCH COBCPIMCHHO
r0L0CIOBHHMY. %)

NsnomeRHEIMT WcYepmHBaeTCH yueHie 0 LPOACXOKIEHIH
o6neHaro mpaBa H BuMBerk c¢s  rbus, cmbw  aymars, Buoand
YHCHAETCH BONIPOCH O COOTHOIIEHIH JBYX'h NPHBHAKOBD OOLIYHA-
ro npasa-—(QaxTateckaro npumbrenia mopms, Kaxbs A3BbCTHArO
nopanka pbicTiif W B3AKMOOTHOUICHIH, ¥ OPHUHYECKALO CO3HA~
mia. Ilocrbipee aBaderca mpA HepBOME, BTOPOMD H TpPETHEMT
cmoco6E HpoECXOFIeHiA oOHYHArO @mpaBa BCErJa BTOPHMEL 110
BPEMEeHH HJIEMEHTOM, a BB IIEPBEYHKXE Cyle0HHX® phieniaxs
H BooOme BB cyje6Ho# npakTEEB—HA060POTH MEPBHMD: -9T0 Ha-
CrOJBKO HCHO H3H TMPEJELYNIAr0 U3I0KeHid B W3h IPHBeJen-
HHXTD BO BTopodi uacrm muBHIE w pascymienidt 005 sTOMB mpes-
mers BBKOTODRXB y9eHHXB, 3\ 9T0 OCraEaBIEBAThCA Jarbe na
5ToM5 BOHpOCh d CYATAI0 HBJHIIHAMS.

1) On. Wiachter. Wirt. Pr. —R., I, S. 34; Adickes, Zur Lehre von den
Rechtsquellen, S.8. 7, 8; R. Schmid, Theorie und Methodik, 5. 206: Stintzing
Macht, und Recht S. 16; Post, Grundlagen, S. 44 u 1p.; Markby. Elements
of law, p. 60; Cogliolo, Saggi, p. 19. Mypoxuess, ObpasoBanie npasa, ¢Tp.
24—25.

2) Hanp. Holder, Pand., S. 28; Hearn, Theory of legal duties, p. 4x.

3) Cu. Bume, cTp. 160, 166, 184, 203, 219, 221, 223—225.
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3akonb.

3aKOHD €CTL HOPMA, YCTAHOBICHHAA LOCYAAPCTBENHOR Baa-
erblo —oT0 vupegbaenie saxona ofwenpuusgro.  Paprpm® 0dpa-
30M'B Bb HACTOALEE BpPeMH MOKHO CUMTATH OONICHPE3HAHHBIM'b
To IOJOWEHIe, YT0 BAKOHONATEIb HE eCTs OpPraRb  HAPOIHALO
yabagenin. Oduee napopnoe yobmgenic HM wakd 00beETEBHRE
HMMAHCHTHE HADOJHBIE AyX'6, HM KAKDL cyMMa yObwjedilt mu-
ARBEIYYMOBH CAATAIOUEXDH HAPOLb—HE CYUCCIByers, 4 cabro-
BATEABHO H OPraHIBs UMBTL He MOmelh. SaKoHDH ecTh  BHpPa-
wenie Boam, sawbpenia, rocyjapersensoff BAACIH, £aKOBY OH HB
Onaa el upMa—BOTL H Bee.

Hosrosy Hams ocraercst sadArThis JARNDL  OfHHMG  BOOPO-
COMND -0 CONTHOLICHIM 3aK0HA W OOMBAIO IIPABiL.

Ha wepBmil B3rIags MOKCTL HOKABwILEH, 420 005 a1n Qop-
Mb 1PABR —PABHOSHAUYNLH, TAKH CKABWLL PABHOIDABHE: RAKOHD
HecoMubuLo MOmers orsbusirs, 1 Bechma wacro ormBasers, 1bi-
CTBie HOPMP OGEHIIHATO LPaBA; HO B OOHMHOE HPABO HUOLAA O1-
whagers 3aKoHB. (fHaKO ecId MH 00pATAMD BuUMMaHie Ha H3-
mbHeHid BB  B3ARMOOTHOIUGHIA 3aKOBA W OCHYHAIO Lpasa Bb
MCTOPEYCCKOMT DASBHTIH IipaBa BooOmE, TO JA4 HACH CTARETD
ACHO, YTO C€h TeYeHieMd BpeMeBH POJIM HXE 1epewbERAUCSH.
O6runoe upaso ecrs nepsmunas, Goabe apesusa Popma npaBa;
HO 33KOHB, BLCTYNABIMIA MO3Ee HA apeny meropim, Mano Mo
maly crhcusers kpyrs ghicrBia 0GmuHATO mpasa A OTBOJHTS
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emy Bce Menbe m MenBe BHAUMTEILHYIO POAL BB HPABOBOH WH3HA
HApOROBS. Bt macrosmee Bpems cepa ibikcrsis oGuunare mpa-
B3 MO#eTs GHTh MPIMO HA3BAHA HAWITOMHON, 9TO HEMPeTOAKAHH
$arTs') ¥ OofBACHAETC OHB COBPEMENHHMB CKIAOMD RE3-
HEeHHHXH OTHOINEHIA ® cmocofa HXP DEryAapoBanis npaBodb.
Ilpm coBpeMeHHSIXT yCHOBIAXD KHSHM OORUBOE NPABO OKASH -
BaeTCd He BB COCTOZHIM MCHOXHATL CBOEro Wasnauenis; Io-
TpeGHOCTE HPaBOBOH AMWBHM TAKOBH, 9T0 OOKHYHOE MPABO MOYTH
COBePIIEHA0 He MOKETH HX'B yA0BIETBOPATH.

" Ilpemge Bcero cabiyers mMbTh BF BHALY, 970 OGWYHOE Npa-
Bo HegocraToyro onperbienmo. HopMH c¢ro He cyuecrsyiors
camu 1o ceGb gaws raxosmia, a mpomBasiores »e Butk nasber-
BHaro mopagka pbiicTifi w B3aBMoormomenili, scabicrsie uero
Beakift rhficrylomisi coryacno ofmusomy mpaBy mmbers Goake
mpocTopa cxbioBarh CBOWMSE JHYHEIMD CKIOHBOCTAMB M BKYCAMB,
wbus moctynalomii o saxouy. Iloimaro exgmmoofpasis B+ mo-
CTYNKAXP JHIG, NpaMEBAOIAXD OGHIHOE NPABO, INOITOMY HEC
mo:eTs OuTh. 2) Beabucreie roro, wro HOpME OGHYHArO 11)aBa
HANO0 HESBIEKATH W3D KASHEHHHXTE OTHONEHiH J0CPeicTBOMD .10-
rEYECKAXTD oOmepauit Hags (PakTuMyeCKEMD MarepialoMb, mpel-
CTABNHEMLIME HTHMA OTHOLIEHIAMH, Ja ewle AIA OTOTO HYRHO
cofpars cBBBHEIA 0 cymecrByOmEAXD OTHOMEHiZXDH, —mo3Halie,
a cxbrosatessno m mpumbrenie, cyrpamMu 00MYRAr0 mpaBa npex-

l)’O HOBOMT OOIe TePMAHCKOMB TPa®IABCKOMD yIoEeRiw, cx. Bruns,
81 HEncgelop. Holtzendor{'a. S. 439; Seitz, Die Pr. R.—Schule. 8.8. 635—
636; 0 Code civil cu. Roussel. Encyel, p. 34 Pradier--Fodéré, Principes,
p- 101; o akROTOPHXT APYTHXD 3aKOHOKATEIBCTBAXH cM. Sturm, Kampi, 8.
39; y mach Bh Pocciu kakb usskerBo oGm3noe npaso uMbern Goihe uswm
wenbe mupokoe mpumbuerie INNE BB KPeCTBAHCKONT ONTY H OTYACTH BD
TOPrOBRXT W MHPOBHXD CYAdX'b.

) Ha meonpernbiemmocts ofRYBAare Apama yrkasmBakorsh Thering, Geist
des Rom. Rechts, 11, 8. 83; A. Sturm, Der Kampf des Rechts..., & 43 Orban
Cours d‘Encyel.; p. 3¢; Namur, Encyel, p. 20; Fschbach, Cours, p. 72
Brugi, Tntroduzione cnciclopedica, p, 95; decutsesn, Boxocrdon ey # wpi-
Angeckie ofRval KpecTeAHD, 1895, ¢Tp. 0.
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CTABISETD CePheSHHA 3aTpyrmemis. ') Drm sarpyrmenia ocoCemHo
BEIEKA ele W TMOTOMy, YTO OOHYHOE TpaB0 SBIfETCd BECHMA
A3WBHIMBHME KAKs BO BpEMENH, TAKh K II0 OTHONIEHID Kb
mbery. ?)

3arbMt, oGHUHOE HPaBO ABAAETCA HEIOCTATOYHO IpOrpec-
CHBHEMD; HOPME OGHYHATO IpPaBa, KaKh MH BATBIE, CIAraiTcs
MeIIeHHHMB IOCTeNCHHEMT I[IyTéMB HesaMBTHO H HEYIOBAMO
HIE BH IPOJOLEATENsHOE @ yuopHO# Gopsdb mETEepecoBH, TAKH
970 NPONECCs 00pa3oBaHix OGEIYHACO IMPaBa €CTh NPOMEcCH HC-
KaBid, TONHTOKS, YaCTO HANPACHHXE B OMEGOYHHXS, LPOLECCH
6ops6H, upeogorbmis mpemarcrBi#t. fdemo, uro Beabyersie »TOTO
00HYHOE IPABO MPEACTABIAETCA BEChMa HECOBEDPUIGHHEIME CIIO-
c0oG0MB HODMEPOBaHis RHRHEHHHXSH OTHomeHift. 3) Bv coBpemen-
HOH WE3HE OYeHB YaCTO BOSHHK2IOTH BAPYTh COBEDUICHHO HO-
BHA, HemsBBerEEA Noroxt oTHOIIEHiE, KOTOPHA HEOGXOTEMO pe-
TYyARPOBATH HPABOMB, NMPHYEMB JEEATH NMOKa o6pasyercd cooTBBT-
cTBylomee OGHYHOEe IIPABO- -MOJOKKTEIPHO HEBO3MOKHO, 9TO 3HA-
9gx0 GH OPHYEHATH OTPOMEHK Bpefh 06mecTBY, HeHCIHCIEMHS
HeyJo0CTBa W YOHTKYE, HHOTAA WRe IOPAMO TNpPBILIOCE 6H OTKa-
3aThCA OTH BcAkaro HOBoppeneHia. Uro 6mao 6m mampwMBps
Ch HeIBSHOEODO:RHEING J5AoMB, €CIH GH TOCYIapCTBO CTAIO0
EIaTh, MOK2 o0pasyloTca HODMH OOKYHATO 1paBa BH 9TOf
obaacru? %)

Bek otm megoctatRM W cAalHd CTOPDOHH OGHIHATO MPABA
BH3HBAIOTH MmocTeMenHoe BHThBcHEeHie arofi dopmMm mpasa Goxbe
COBEPIIEHHO (OpMOf BaKOEOMD X HAMB OCTAETCH TOALKO MpPH-
BETCTBOBATH 5TOTH (AKTH H IPH3HATL €r0 HCTUHAHMSE IpOrpec-

1) A. Sturm, Der Kamp{, S. 43.

%) Namur, Encyel., p. 20; B Ceprbesuus, Onxrit necabpopania 06H 1,
Haro #paBa, HaGamoparess, fAnpaps u Pespaks 1832 r.

3) Namur, Encyel,, p. 21: ,Le droit coutumier est trop lent 3 se former®;
Orban, Cours d*Eneyel., p 31. A. Sturm. Der Kampf des Gesetzes, 5. 43;
A. Sturm, Recht und Rechtsquellen, S §. 46, 50

%) Cp. Namur, Encycl, p. 21; A. Sturm., R. w. R.—Quellen, S. 43.
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COMB Bb O0XACTH MPABOBOW MHsHHe') D10 1PEKPACHO BHPAKEHO
eme Pestnroxpgoms UImuzoms. He Bcerza menpewbnro xoponro
TO TPABO, KOTOPOe yCTAHOBIEHO caMuMp umblomumu emy mnoj-
9pHATECA JENaMu. XOpomo To, UT0 chpaBeyimso, d4To ubieco-
00pasno; m oO6mecrsennoe Mubuie ABIFeTcd xatexo He AywmAME
cyibel0 BB 9roMB 1Bab, Taxs Kak® ceGaxlie ¥ HEJOCTATOWD
pasBuTiA H 3maHilt saTeMmalors mpaBoBo3spbaie maccs. Ilosromy
MH TpefyeMT, 9TOOH UPABATENHCTBO CTOLIO BHINE OGUIeCTBEH-
maro uabmia. IIpaaresscrso gomxuo ofpamaTs Ha Bero -BHH-
MaHie ® ApAHAMATE ero K6 cBBEBHIL, 10 He MOLYAHATHCT eMy:
CO3EaTeJpHOE, pasyMHoe, mhiecoofpasEoe cosiaHie IpaBa rocy-
JAPCTBEHHON BIACTHIO ZOARHO 3acTymaTh MBero descosuaTerbHa-
T0 TpaBoodpa30BaHia BB HEIPAXT HAPOLHHXE MACCH; 3AKOHOJA-
HeAbCTBO ABIderTcd Ha cwbry oOwmuHomy mpasy. 2) WU gbiicrem-
TeIbHO, HTH TEOPETHIECKIA PA3CYy:RIeHIT MOIIBEPRIAOTCA HEOCHO-
puuuun Qarramu. He roBops y:we o rpy6oii smoxE cpeiERXs®
BBEOBE, KOTJa MOIIH CyMIECTBOBATH TAKIA HOPMH OGHYHATO Ipa-
Ba KaKb jus primae noctis, Ma @ BB coBpemenHoi, ranpambps
pyccroit, rbiicreaTeasHEOCTE MOMEMB HAATE MHOKECTBO HEIB-
IHXD A (e3006pasHEXE HOPMDB OOHYHATO HpaBa.

Urd mowers Ourh mampumBps Bpeimbe roprosaro ooHYaT
o0uBEUBATBCA JpyHEeCKAME BeKCeIAMHE Jif yuera BB OamKaxh?
Hzea yuera Bedceia BB Oanwxb —melamic 3axpejBTOBATH KyHUa
00 TOBOAY BaKIMUEHis ML TOproBof ciBikm: ToproBad cxbIxa
COBepIIeHa BB KPEIATH, HO MNPOIaBENh XO0UeTh PeaIn3HPOBATH
ee ceff9ach: 0N OepeTh OTh MOKYHATeJS BeKcelIb B, IOCTABUBH
g3 HeMb OJAHKDH, YINTHBAeTrh> ero B® OaEkb W 1moAyvaers
HEHBLH; KOTAA NPHLETH LI MHOKYIATeId CPOKh ILIATEKE 34 TO-

1) Orban, Cours d* Enc., p. 29—30; Ihering, Geist des Rom. Rechts. 1I,
S.S. 35, 87, 88; Brugi, Introd., p. 95; Bagehot, Physics and Politics, 1873,

p. 221.
%) R. Schmid, Theoric und Methodik des biirgerlichen Rechts, 1848,

S. 245.
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BA)H, OND [IATATS HE IPOJABNy, a (anky, TIb BEKCeIb YITeHD;
CMHCIB MOCTAHOBKHA O.JAHKA IPOJABEMB Ha Bexcerb NokRymare-
If, YYRTHBAEMOMD B OamKb, 3aKI0OYaeTcd BH TOMB, ITOGH 3a-
CTABETH €10, 10TH DHCKOMB COGCTBEHHOH OTBBTCTBERHOCTH, MpPO-
1aBATH TOBAPH B KPETHTDH AWILH AATEAME KPELATOCHOCOOHEM . —
Urome MH BEIUMB TpU ONEDAIiE yIATHBAHIA BB Oamkb Tak®
HA3HBAEMEIXs JIPYHECKHXB Bekceledi? Jsa .ama, wympamoiisca
BH JAEHEraxs, oOMBHEBAIOTCA BEKCEIAME HAa DaBHHA CYMMH H
OJEHAKOBELE CDORH A 3aTEMB yYBTEIBAIOT HXD Bb DASHHXD 0aHKAX .
BaBkd BHIa0TH 1eHBTHE [OIB yd4eTh STAXDH Bexceleli BH Hamb-
pemiE 0kazaTh KpeiuTs [0 MOBOJLY BaKIOUEHHOH KOMMepueckoi
crBIRE, TTOMOYb PEAIEZEPOBATH HEMELICHHO CPOYHYI0 KPeXHTHYIO
crbaky, narbsce, 9T0 CPEECTBa Kb ONPABIAHII0 YYATHBAEMEXBE
BeKcexe# moxymarexeit sTH mocIBrEie HaMIyTH, KOTAA pacrop-
TYIOTCA KyILIEEHHMB BB KPeTHTH: ToBapoMst.-—Ha camoms me pb-
1B npm yuerh gpyEeckmXb Bekcelell HE KAKHX'H TOPTOBHXH cIb-
J0KD He OBLIO COBEpHIEHO W CIBIOBATENBPHO CpEJCTBA Kb IIOTA-
menilo crbranBaro goara EKpegATyoliiecs JOMKHE H3HCKHABATH
M35 [OCTOPOHHATO - H OO OXHOMY TOMY yRe He Beerna eBpmaro—
MCTOYHHKA; MAI0 TOrO, NOLG TaKyio (UErEBHYI crbiky moxy-
qaercd KpeidTh BB JBOHHOMs pasmEpb mporEBs ciysas  HOp-
marspHOH, rhitcrBaTersHON, cXBIKR: ¥ HAKOHENS— COBEPUIAETCH
IpAMOe MOTIEHHRYECTBO: OKABHBAi KPeJUTH HCKINYATENBHO MO
CIy9al0 COBEPHIABIIEXCH TOPLOBHXE CIBIOKD, GAHKE YyIUTHBAIOTH
BeKceJNd JIHMb B TOBADHOH BalxioTh, moueMy Apyieckie Bercets
TaKh H NBIIYTCA «FOBAPOMT IIOIYYATE CTOABKO-TO»; & TAKb
KaKh MEMymi# gpymeckiff Bekcesb HEYETQ TOBAPOME HE TOAY-
9915, 4 DOAYYAXH JAAmb OOMBHHNE Berkceis, TO Tako¥ muocry-
I0Kb #BATATCA OOMAHHHME pBiicTBieM®, HAUDPABICHERME KT
JOCTHRCHII0 BHTOJH, T. €. MONUIEHHHYECTBOMB.

Bp kpecrbamrckEMT OHTYy Tak®e He MANO HaigeMt UPEMEDOBE
BPEIHNXs H JyDHHXT OOHYaeps HECOMABHHO HOPHIEIECKATO
xapakrepa. Cwja orHOcATCE HANPAMEPS —O0CBANIeHHOE Kpecrhin-
CKEM's O0OHMHHNE HPABOM'L KecTOKoe olpaiiemie Mymelt cp me-
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Hamu; ') ofsualt wamos cyaelt Bb Bugb maxasamis, samBuermEui
SxymkRHEMb, HAGIOKEHIT KOTOPATo MOATBEPRIAIOTCH CBRAYETEID-
croMb npod. Tabamunrosa; ?) ¥b umcry merbmuxs n Gesolpas-
BHXB OObYaeBs Crbayers OTHECTH DA3IAUBHSA OCPAMATEIHHHS
HaxasaBid, %) He cmorpa Ha To, 4r0 EBROTOpHe wuzcaBroBaTennm
CYATAIOTS HXD BeChbMa NOIC3HHME (MPECTVIHUEA OYeHb 60aTcCH
TAKEXD Hakasamii). *)

N me npexcraBiderca HEEAxaro comMpbHia BB TOMB, 4TO
33K0HOTATEILCTBO JNOIMEHO O6ODOTBCA CB MOZOGHEME BDPEIHHM R
HerbOHME H (e306DasHHME OGLIIaIMH.

Kpowb Toro, ouens gacro 3aK0OHOZATEILCTBO ABIAETCHS OPY-
Iiems mporpecca. FEcim-6u mnpEINIOCE HCHOXRATE TpeGoBaHie
KIACCHYACKON HCTODHIECKOH IMKOJH, 9TOOH SaKOHD Iepmals co-
JepmaHie W3H OGHYHATO NMPaBa, YTOOH 32KOHOZATEABCTBO COOG-
PaBaIOCs ¢b HADOIHHMT IPABOCOSHAHIEMB, TO MHOrid Beinmuah-
misa -7 Gaarogbrersabiimia pegopMu He MOram GH COBEPIINTHCA.
Taks sanpumBps Bea pedopMaropexas ghareassocts [lerpaBeraka-
ro He Morxa 6u muBTs wBera npE 3TOMB ycaoBid. 3axoED uMbeTs,
# HenpeMBHEO goKeRs uMETH, BOoCHHETarTeibHOE 3Hadenie. °)
Bs npewnia Bpemena mpocToTa RE3HEHHRX's OTROMEdilt Boobumie,
HECIOEHOCTh TOCYJaDCTBEHHAIO YCTPOHCTBA BB CBA3A CH CPABHE-
TeIbHO0 HeGOAPMEME OGHEMOME TOCYIApcTB: H (oabe mpmMHETAB-
HHXF OOLIECTBERHNXE rPyNmbd; IOYTE OXMHAKOBHY yDOBEHB

1) Y. Ta6amiaHEOBE, Heraressaoe oTEOmeHie 6yAymaro rpaxaaHCEaro
yiomenia &5 namexny o6munomy upasy, K. I'. u Vr. Ip., Maprs 1885, cTp. 76.

2) 0. e, crp. 89.

3) Myzrons, 3Havedie BAPOAHNXT OPUZITLCEUXD OORYaeBnh, . Mun.
Ocr., AmBaps 1862, crp. 55.

4) duannnors, Hapopsoe oimynoe npaso, P. Mmcss, 1486, Cenrabpn,
CcTp. 65-- 66.

5) Tagks cuorpsTt J. Kohler, Die Ideale im Recht, Arch. f. birg.
Recht, 5 Bd. (1891), 8. 163; O. Gierke, 1. Priv.-Recht, 1, 8 127. Ferd.
Regelsberger, Pand, S. 59.—IlpoTusn— BucrasuBaerea roxocaosuo 1. 06
mHACKik, 3aROHOKATEABCTRO Kaks daxTopd NieiiEOUpABCTBEHEATO Upeycuba.
mia, 3. Tp. n Vr. Hp. 1892, Mai.
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YMCTBERHAr0 DA3BHTiE BCHX® UIEHOBB JAHHATO oomenig —rbaa-
7B BOSMORHEME CO3JAHIEe IPABOBAr0 IMOPAKEA HENOCPEICTBEHHO
CaMEMTE HaceleHieME BB (opmt HeMHOTOUHCAEHHHXD® H HECHOR-
HHXB, BCEMT H KamioMy NOHATHHXE, HODMB OOHUHATO IIPaBa,
BHpameHHHXbs Hepbixo B mosTmueckoit Qopmb mocioBnOE W
[OrOBOPOKS WJIH HENOCPEJCTBEHHO TMPOABIAIINEXCA B BBAB
oxanodpasEaro moBefenia, He PoOPMyIUPYdACh BB A0CTPAKTHEA
nopur.—Ho ¢B yciomBeRieMb RE3HEHHHX'T OTHOIIEHIH, ¢b pas-
BHTieMs ¥ DasMHOEEHIEMT OPTaHOBH LOCYAADCTBERHOM BIACTH,
¢h yseadueHieME pasubpa rocyzapcrsr, ¢h I0ABIEHIENH DPasIu-
gig wemay oOpasoBANHHME W HeOGPA30BAHHWME JOIBMH, Cb
paspbierieMt HapOZa HA& ENACCH, Maxzo mMEKIIie o0mAXE WHTE-
pecoBs —00pa3oBaHie HODMH OOKYHATLO 1PaBa CTAHOBHUTCA BCE
0orhe m Oorbe 3arpyIBMTENLHEMD JJA MACCH HACENEHId, HTa
Macca He TOJIBKO He BCerjJa OKa3KBAETCA BH COCTOJHIM COBZATEH
wb1ecooGpasEHil cHoco6s yperyampoBamis JaHHHXD OTHONIEHiH,
HO Jame 3aJaCTyld He CHOCOOHA IIOHATH DTH OTHOIIEHIE, BB
0COGEHHOCTE BH 00.ACTH OTBIEYEHHHX> BOIPOCOBD TIPamiaH-
CKaro ® yroioBHATO MpaBa Hid, BB eme Ooxblmedl CcremenH,
B nparh DyGaimYHOMB, BB BODPOCAXT YyUpaBieHid, (HHAHCO-
BHXDH ¥ NOXHTHYECKEXH. ['ocyrapcrBeEHas BIacTh Mal0 HO Ma-
1y Oepers BB CBOE DyEd (yHEmin mpaBooOpasoBaHid, upero-
CTaBIAd HaceleHil0 HOPMEDOBATH OGHYHEMB paBomb Hammenbe
BAKHHE I Y3KO-CHeTMiaibHHe mmrepecw wuero mberdaro wanm
KIaccoBaro xapakrepa. Ho m ma srm o6iacTE rocygaperso mpo-
CTEDaeTh CBOH KOHTPOIb, OKABKBAETH CIEPEHABAIOLlCE H HAUPAB-
zmomee prignie. Iocremenno Beca ¢ymynia aopaBooGpasoBanis
COCDPEIOTOYRBAETCE BH DYKaXb rocyzapcrsa u OGHYHOE WPaBO
EBHCTByeTs INIIG TAMB H 10 CTOAbEY, IKE H 00 CEOILEy 9TO
KONYCEAETCA TOCYLRPCTBOMD.

Br orom® cmmcrh M Momem’d CEasarh, UTO NpPaBO CO3-
Jaercs ® AONBHO CO3IABATHCA HCKIIYETEIFHO TOCYAaDPCTBEHHOH
BIACTBI0, YTO FOCYAAPCTBO ecTh eAMHCTBEHHH TBOPEIs ¥ HOCHTE b
OpaB&; BB OTOMB CMHCIE MEH MOBeMT CEasaTh—II D 4B O
CO8XAaeTCH BIAAOTEI.
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Ho Bbap BH camd mpmsmaére, 9T0 OGHYHOE NPABO MOXETH
oTMbHATH 3aKOHB, BO3PA3ATH MHB.

Besb comubaia-—Momers, HO 5TO He ONPOBEPraeTh BITAAAA
Ba 33KOHB KAKh HA BHCINYI0, & CO BPEMeHeMb H efRHCTBEHHYIO,
(opMy mpaBa. 3aKOHOZATEIs MOMETH OMEGATECH W BOTH BMEHHO
KOIa TOCYAapCTBEHHAHS BIACTH H3iaerh, mo omnatkb. menbiaeco-
0GpasHHS HOPMH HJIA CBOeBpeMeEHO He orMbusgers ycraphins
B CTABIiA HEerofHKMH, TOTJa TO H HAGIIONAKTCHE cIyyam OTMB-
HH 33KOH& CHAOW 00HYAA, OTPHLATH KOTODPHE HEKETO HE MOKETH.
TaKh Kakb 3T0 Bcembro ormocmrea KB o6xactd (laktoBn. Tars
sanpEyMBps y Back BB Poccim me moayumas npembmenis mapb-
CTHH# YEa3h Ierpa Bexsxaro o egmroRacrbim. Taks HECMOTDS
Ha TO, 4TO mo 3akomy 13 Aupbas 1726 roga He TOIBEO XO-
3fepa, yCTpamBaBilie ,MoMous‘‘, HO W GHBimie Ha ,,1I0MOYAXB
Beh Gess B3BATIA HAKABHBATHCH KECTOKO KHYTOMD H CCHUAAIHCH
ps Hepumacks wna pabory, sToTh OOMual cyumecrBoBaxb, ibii-
CTBOBaAH ¥ Temeph L ,GoxsmoMb xoxy. ') Taxe wanpumbps
85 HpermaiipoBoms DBapapcroms kopexch 1753 roga (X, § 11,
1) mpefmHCHBAIOCH He XaBarh BBDH NokasapiaMs GBramXD CBH-
rbrenefi--ofaare Be mocrbguee BpeMa xbicrsis atoro kKoxexca
3TO NMpaBWI0 Ha NpakTakh me codmwojaxocs. ?) Taxs Hanpnmﬁfn
e AHrIiE 06mYaemb OTMBAMIOCH HPaBO a6COMNTHATO BAKOHO-
ZatersHare veto momapxa. 3) Ham sanpmubps e 1787 rozy
rig 'aiumid GHAHM H3JaHH 3aKOHH. KOTODHME OTMBHIIACH OOH-
9al KPeCTHAE'S OTHOCHTEIbHO HODPAXKA HacibIoBamiA H omekw,
HO BH BELY BCEOOMAro HEYJOBOJABCTBiE kKPeCThHE HPOTHBH TEXD
3aK0HOBB H ToBCceMEcrHaro mxs 00X0AR, NPABHTEILCTBO 3AKO-
HaMB 1790 m 1791 r.r. BuEy=®AeHO 0510 TB 3aK0HH OTMBHATS. *)

Ho Bce 510 HcxitoudTeIpENe CIyYad, OPHIEMD HBOTAA

1) Tamkesuys, Byaymee rpamnanckoe VioEenie u Bapornne o0HuaH
Op. Bbern., Apryers, 1886, crp. 516.

2) Seitz, Die praktische Rechtsschule, 8.8. 533 —534,

3) Cu. Kopxymosd, Pycckoe rocyiapcrsensoe mpaso,T. 1-i, 2-e usaa-
mie, 1893 r.. ¢cTp. 75.

4) JameeBn3s, 0. C., cTp. 515.
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upruaa OTMEHE 3aKoHa O0HUAEMT JERHTH HE Bb HEMPArol-
HOCTE 3aK0HOZATeALHHXH HOpPMB, a ckopbe BB crabocTm rocy-
IapeTBeHHON BaacTH. IIDABMTEABCIBO, FOCYIAPCTBEHHAS BIACTD,
HpA OTHDABIEHIW 3aKOHOXATEABHON Pyurniz wwhers HecpaBHeH-
50 Membe mamCcOoBE omubarhes, YEMT Macca- HaceleHia upE
supadoTkh mopu® oGmTHaro mpasa. Jwmma, croamid y BaacTa,
norysars coorsbrcrsyiouiee o6pasopadie H BOCIETaHie, cie-
LIaIBHO NOAUOTOBAAACE KE POCYARDPCTBeHHOHR pharenbnocrn; Kb
ornpaBieHilo 3aK0oBOfaTeJpHOR (YHEUIN HazHAUAKTCH MAM U30H-
palores Hapdorbe o0pasoBaEHHe, CIOCOOHHE, IOJBRYHOIIiecH
goskpiems awogm; B yyacrilo BD 3aKOHOZATENBHHXB paGoTaxd
nparramatorcs HanGorke wsBBCTHHE ODHCTH, Kakbs yYeHEHE
TEOPETHKH, TAKs H NPAKTHEHW; m3jaHilo Bchbx® Goabe mim membe
BARUHXDS 32KOHOJATEILHHXD AKTOBE IPEIMIECTBYIOTH OOHKHOBEH-
HO HCTOPHYECKd CHPABKM W H3CIBJ0BaHiA COBDEeMeHHAr0 MOJORE-
Hid Beme#, TAXD HasHBaeMHS enquétes, yepess CHeNMialuCTOBS.
Bee aro nmpegcraBisers takia cephesHEA rapautim mbrecooGpas-
HOCTE R3J2BAEMHXD I'OCYJADCTBEHHHE BIACTHIO BAKOHOBEL, I10
CpaBHEHIH Ch KOTODHME TeMHAS MACCA HAPOAA, Gpenymias omynsio
H HAyrags, IBHOK0 BaTPaTH OrPOMHON MACCH NCHXHAUYECKATO TPY-
,zl,a' TOEyHalomas HBCKOIbPKO MPAOIHSETENbHO-IEAECO0GPaBHHXE
HOPMB OGHYHALO IIpaBa— ABAfeTh 3phIdINE rpycrHoe m maakoe,
a HWHOTIA, jaske TOJIHOE TPArm3Ma.

3akoHD ecTh BHCHAd (opMa IpaBa, emy UDPFHATLIEKHTDH
Oyiymee; o0HYHOe IpaBe ecTh (opMa Hucmad, BBYTO CcpenHee
Me&ELy HDABCTBEHHOCTHIO M IIPABOMEB, M IO 3AK0HY BHMEPAHIA
HePeXOJHHXE HOAynpacnocobreHHRXH PopMs 0B0 Bce Goabe m
Goxbe rtepserTs cBOe 3HaueHIe, IPEBPALIAACH BB BCHOMOrATENb-
Hyio (opMy mpaBa HapaBHB b yKasaMu OpraHORH HOZYMHEH-
HAro ynpasleHis W Cyje0HON UDAKTHKOMN.

YeranoBusmizm Takums 06pasoMb yuemie o BRAMMOOTHONIE-
HiA OOHYHArO MPABA W 3aKOHA, MH TENEpL HepeXoidMb Kb Pas-

cuoTpBail Goxbe oGmaro BONPOCA—0 BIAWMOOTHOMeNiW MPABA
B HPAaBCTBEHHOCTH.
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IN'nasa 15-4.

Hpaacraeﬂuocrb W npaso.

Co Bpemens Tomasiycéa By maykh rocnozcrBosaso
vubaie, yTo 06TACTH MpaBa M HPABCTBEHHOCTA CUBEPUIEHHO a3~
JAHYHHE, YT0 ITH AMTEeDparEBR He EMBOTE Memny co60i0 EmYero
obmaro. Kpayse n ero yuennxs m uocabgosaresr Aperch
A0KA3AM, 4TO 1PABO A HPABCTBCHHOCTL HMBIOTS Memny colow
MHODO 08mare, HO LUPH 9TOMB yuuau, uro 00AacTH HXDH COBHA-
ASI0TH AAUIb OTYACTH, L0ZOGHO ABYMS KPYyraMs ¢b nepechraonmnmn-
¢ OKPYRHOCTAMH. ADEHCh UPABHIBHO YKASHBACTD, YTO HIPABU #
Mopadb uMbBioTh B BHYTpeHHIHI 91eMeHTh. KAKD Xapakreph Ba-
wbperia, ¥ submuii  saements, xaks wbaecoobpassocth pbi-
¢1Bis '); MO noaaraers, yro ecrs e upah obaacrm, b MBpra
HPABCTBEHROCTH HCUPHAOKAMA; HaUDAMBDPD BB 2acTHOMB 11paBh
mpiodpbrenic codersennocty ¢b roukn sphria nbam ecrs noery-
HOKb Oespasanuuunii 2. Bp Hacrosniee BpeMa HAURHAGTDL HPO-
OnBarbGH HoBad Pouka 3pbHiE A4 HPABO KaKe Ha dTHYeCKid Mu-
HUMYM.

Teopis wruuecraro woHumyMa umbers Oam&afimee orso-
niedie KB yTHARTAPBO-wBO.10LioHAOA reopin npasa. Ho pazcmo-
1pBTs passuTie BozspbmiA HA NpaBO Kaxs HA YTHYECKIH MUAN-
Mymb BMECTS €5 passuTieMb HOBary, yTAINTADHO-YBO.LONIOHHALO,
HAUPaBIeHis MR HE MOLIH, 1IOTOMY YTO Jl0 CTPAHHON cayvaii-

1y Ahrens, Juristische Encyclopaedie. S.8. 35, 36.
5 0.c¢, 8 36.
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HOCTH AT0 Bo3sphAie ma mpaBO KAKb Ha STHYECKI MEHAMYMD
BRCEABKBACTCA HE TOIBKO CrODOHHEKAMA HOBOH 1T€0pid, HO K
yuEHBIMH HCTOPUYECKOH MIKOXEI M Jake APYTHXD HAlpaBAeHIi.
Taxp, 1mepsuii puCckasars sro Bossphuie ¢ gocraTounoi
oanoroii u onpepbaennocrsio Kapas Jasags ABrycrs
P&1eps, croponHAKs Teopim ecrecrBerEHaro mpasa. OHE ompe-
Abuters upaso kak® «ABmEIA (00beKIEBHLA) B BEYTpPeHHIH
{CyOBCRTHBHE) BaKOHD JIS CBuOOLHAYO YCTPOEHid JKHBUM Da-
SYMHEIXG cyuecTssr ') sajgaua  velopbueckoil mm3HU— 0CyH[eCT-
prenie nien o0pa. Ubne we, crpamnpaercs, OTINYAETCH 1PaBO
015 HpascrBenHocrH? ?) HpapcrsenmocTs Tpedyers BHyTPeHRHEXD
nodysiedii 5 g0o0py, npapo peryampyers BEBIIHIA B3amMo0T-
HomeHia awogefi; Ho mpm aroMb BH mpas ecrs ® BHYTpPeHRiH
DICMEHTH—TaKh KaKh TO.PKO 910 BHYTDCHHee CTpeMjcHie Eb
HPaBy ¥ CUPABELIHBOCTH ABJAETCA rapaHTiell NPOYHOCTH IPABOBA-
ro nopagxa ®). IlosroMy BEBIIHEMT UPHHYEIEHiEMD IIPABO OCY-
wecrsagercs aamb oruacrs ). Jarbe y Pérepa Bckoassp BHCKA™
3alfa MBICIB, 4TO NIPABO0 He Y3aKOHHETH Oe3HDPaBCTBEHHOCTH—
nyenHo Pégepr roBopETs, yTo 1mwhiL y mpaBa W Yy HPaBCTBEH-
HocTH ogHa—-01aro (Gut)®). I makoHems oHB YKAa3HBAETH, UTO
pbpras ombuka BRBWHEEXE wmOCTYHEOBD ueropbka HeBOZMOKHA
Oess m3cabpoBaBig cocrodHia ero xyxa B 5TO BpeMd, KaKbh Ha-
npumbps BB Bonpocaxs o Bubuenin, o mbph pakazanin®). Taxums
odpasous y Pémepa Mu maxogmMs yxe Beh b Tpm goKasaTenb-
CTB2 HMACH, 9TO UPABO €CTh ITHYECKI MEHEMyM'S, KOTODHH IOTOMD
serpbrans y Earmmexa—-mmenno: uro mpaso mmbers xpomb

1) K. D. A. Rdder, Grundzige des Naturrechts oder der Rechtsphi-
losophie, 2-e Aaflage, 1360 (1-te Auflage 1846), S.8. 59, 63.

2 0. e¢., S.8., 70, 74, 109,

3 0, e, S, S 111, 112, 116

4 0. c., S. 116.

3 0. c., S, 109.

§) 0. e., § 5., 118, 119.
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BAbIINeR- -BHYTPEHAI0I0 NPAHYIATEABHYI0 CHIY, 9TO TPaBO He
yBaKOHACTH (e3HPABCTBEHHOCTH N UTo HajgteRaumad onbeka no-
CLYNKOBH 4eXoBBEKA BOSMOKHA JMIML OpH  YCROBiM  o6panienis
BHAMAHIA H& BHYTDeHnHee ero cocrosHie,

Jl0BOABRO MPABAIBHO CMOTPATEH HA BIAWMOOTHONEHIE IIPABA
n mopann crbrywiie nacaresn. B e pu H B roBopuats, YT0 1PARO
COCTABAAETD 4aCTh MOPAIR B HUPOKOMD CMECYB; odaacrs ero
y&e, ybws ofracrs MODATH® [{oTOMY YTO odu ompexrb.isers auum,
B3AHMOOTHOIEHIA M0Jefi A NPH TOMB TOJBKO TAKH, KOTOPHA M0)-
JAcKaTs OpunyinreapHomy ocymecriedio '), Il rpnxeps
rOBOPHTE, 40 TPH COBPEMEHHHXT YCIOBIAXD MM3HM 004aCTL
1paBa BXOAWTD BB 00.IaCTh MOPAIE KAKD YacTh ed, XoTA
MHOIIa 4aClh MEHBUIAro Kpyra (npasa) BHCTyNaers sa Ipexb-
AR doapwiare  (Mopaan)?). Oramyaerca nNpaBo OTh  MOpaln
KapaKrepoM’s INPUHYANTEBHOCTH; UPaBO HOJYYaAETs NPHHYAR-
TeABHYI0 CHIYy OTBH TOCYAAPCTBA, MODais OTh OGUECTBa °).
AddoapTeps Nnoraraers, YT0 MemLy NPaBOMD W MOPALBIO
HBTE npuEnENiateEOf PASHEIH; TPABOBOE YYBCTBO H HPABCTBEk-
HO€ YYBCTBO OZAHAKOBH, TOJBKO UpaBo HAETH Aaabe Mopaim »
CTPEMATCH KB IPAETAYECKOMY OCYHIECTBAEHiI0 CBOMXD TpefoBanil;
MOPaJh ecTh HepasBHBimeeci mpaBo (unausgebildetes Recht) 4.
Brue Mu mmbim cryyat y6bgaroes BB omEGOIHOCTE Bo33pbHil
Adgoasrepa @ mpaBereEroe MukEie 0 COOTHOmeHIE MpaBa M
HpaBCTBEHHOCTE He COoBChMB BEDHO, TAKE KaKh UPaBO B MOPalh
aMBOTs Cephe3HEHA 0T1AYid, & €b IPYTolf CTOPOHH CXOZHH BB
TOM'B, 9T0 H MOPAIb CTPEMATCA Kb OCYHIeCTBIERiI0 CBOMXD Tpedo-
pamit. Ho BBpens Bceraxm o0mit s3raars Addosprepa—uto

1) F. H. Vering, Geschichte und Pandekten des Romischen und heu-
tigen gemeinen Privatrechts, 4-te Aufl., 1875, S. 13.

2) 8. Stricker, Physiologie des Rechts, 1884, S, 98, 99.

3 0. ¢c., S, 89.

4) A. Affolter, Untersuchungen fiber das Wesen des Rechts, 1889, S,

3, 11, 12,
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TPABO ¥ MODaIb [PEfCTABAAITCH OEHODOEHEIMR SBICHiAME,
PpeHIeds ykasHBaeThb Ha BHYTpeHHil, mcmxmueckifi sac-
MeHTh BB npash, céaamawuiili ero ¢b Moparsio ). Kypcexns-
CeHefizb roBOPETH, Ir0 Kb TPABY OTHOCATCA TaKid TPABMIA,
cofiiofieHie KOTOPHXB HACTOXBKO Heo0XoauMo oGmecTBy, U10
degh 9T0ro 05UIeCTB0 HE MOLTO OR CYI[CCTBOBATE A TOAKHO OH GH.I0
AereHCPUPOBATE; 8 KB 00MACTA MOPAIE OTHOCATCH Takid MPaBUXa,
nogbsa OT'h KOTOPHXH Menbe 3RaumgensBa mim meabe oueBHIHA
LM Takid, HCHOAHEHie KOTODEIX® NPUBYAHTEIPHEMD LYTeMb
upaHecao 051 doxbe Bpega, YBMB 1HOXBSH 2).

Myuapa, crbgys Criarapenna, Tawike HUPUWHEMACTD
Teoplio HTHYECKAI0 MUHAMYMA, HOJATAH Yr0 UPABO COCTABIZETH
Ty Yacthb HPABCTBERBOCIH, KOTOPAd dBisercd Hamoabe neodxo-
AMMOl A1 coXpadeHis o0WECTBERHALO €0W8a H  1I0TOMY MDB-
HYIRTEIBHO oCymecrsagercs %),

Hbgoropue mucarean ®awh Ol BCKOABSL W MUMOXOJIOMD
BHECKA3HBAITD HICIO PABA KAKS YTAYCCKAIO MuBEMyMa. B ap B-
K& HY U’ HalpumBPb TOBOPETH, YTO OCHOBE HIPABA KUPEHATCA
B MODAJIH, TAKh WI0 UPABO HE Y3aKOHAETD HUYero Oes3Hpas-
STBEHHAL0, i OTIHYAETCH HPABO OTH MODAIU CBOHMD HPAHYAH-
TEABHEMS Xapakrepomb *). P oab v pa @ @b Hoaaraers, 4rO
NPaBy UPESBANO OXPAHHATL MOPAAb, OTAOCHCH Kb Hell kaxb 3a-
mHHE0NEAN 000104k Kh sepHy “). B py u ¢ 5 rosopurs, wro
HPaBO XOTA OTAMYHO O MOPAAH, HO COCTABAUCTT YacTh 06-
mare vruyeckaro nopagka 6). 'y ¢ ¢ e a & cunraers oGaacty MO-
paiu Ooxbe mmporod, whus oGaacrs npasa, HpusHALTH YTO NPABY
He Y3AKORAETh (E3HPABCIBEHHOCTH R 4TV CCIH 910 H HADI0~

1} G. Frenzel, Recht und Rechissitze, 1892, S. 67— 69.

?) Coarcelle - Séueuil, Préparation al*étade du droit, 1887, p. 208.

3) F. Puglia, Saggi di Filosofia giuridica, 2-da ed., 1892, p. 14.

1) L. A. Warnkonig, Juristische Eacyclopaedie, 1853, S. 17—18.

3) K Vollgraff, Staats und Rechtsphilosophie, 1864, II, S. 270.

) C. G. Bruns, Das heutige Romische Recht; B1, Encyclopaedie Ilol-
tzendorf'a, H-te Autlage, 1890, S. 434.
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Kaeres MHOTAA, To KAK® HCKIOTATEIRA0E ABIeHie; orimuie upaBa
OT'h MOPatH OH'B BALATH Bb HPUHYIATEALHOMD Xapakreph wep-
Baro. Ho sarbus BIpyrs NPOTEBE. BCAKATO OKBIalif 328BAACT,
Y10 Mopaib H TpaBo cyrb ABB cocminia odaacra ') llpucko
NpABHILHO YHABHBAETH, ATO KAKD MOPAIb TAKD M IPABO KACAKOTCI
¥ BRBIIHYXD® W BHYTpPeHmAXSH OTHOWCHIR; 10 cro mnbuilo ned-
KOe MpPaBO BO3HEKaeTh BH BAIE Mopaim: orTamuie memiy Humu
OMB MOJIAraeTs He Bb NPAHYIUTEIBHOCTH IPABA. & BB TOMB, Yr0
MOpaJb €CTh CBOKCTRO 4eloBBEA Kak® MIUBRIYYMA, & HPABO -
cBocTBO ero, Kakb Liexa odmecrsa ). " arwos e xi# yanrs,
YTO HPaBO H MOPAIb OTIMYAKTCA TOIBKO IO COJICPKAHIIO, HO He
no doput u me mo merounnry.?) TpenieaenGyp s upns
HAETH MPABO DTAYECEAMB MAHAMYMOMD. ) Tamse Poraesuyin.’)

HBroroprie mmcateln NpaBmIbio onpe BIdo0Ts MPaBo KAk
STRUECKIl MHHHMYMS, HO OKA3HBAKTCH HCYI0BICTBOPHTEIBHN B
HoApoOHOCTAXS. Badaame ks NPiMO HAZHBAETD NPABO ITH-
YeCKUMT MWHEMYMOMH M OFI#Yie OTH MOPAIH BHIMTL BB €r0
aprrysaTeasHons xaparrepk. ¢) Ho e nogpoduocraxs ero pos-
3pbHid J0BOJIBPHO crTpaHHE M oTIAOTH Meradunsproif. Haopn-
ubpe oHB roBOpHTH, Oyare Ais npasoBuxD Ibiicrsifi Hambpenie
Cy(beKTa HeCylUeCTBEHHO, & J1% MOPAIN HANPOTABS — CYIULLCTBEH-
Ho umenno maxbpemie n u4rodm Iokasarh ary  HecomubuBEO
omnGOYHYI0 MHCIB OHB Blaercd BH Takoe pascyikiesier Mub
MOI'YI BO3Da3HTh, [OBOPHTH OHB. 410 KCIAd 2Id MOKHO CTh-

1) Ad. Roussel, Encyclopédic  du drvit. 2<de éd, 1871, p.p. = 9—1In,

2) G. Prisco, Principii di Filosofia del diritto, 1572, 11, pp. 33, 34,
37, 40.

3) M. Ratkowsky, Enevelopacdie, 1840, {. 4.

4) Ad. Trendelenburg. Naturrecht anf dem Grunde der Ethik, 2-¢ Awl.
1862, S. 94.

3 Daniel de Folleville, Notion du droit et de Pobligation, 1573, p. 42,

6) R. Wallaschek, Stadien zur Reehtsphilosophie, 13-4, 103 soll das
Recht sein: dic Erreichung der unumganglichen  uothwendigen Bestandtheile
des ethischen Zieles.® O npunyauressgocTy wpasa -8, 82, Aum ")

1>
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JaTs 106po; ® orphuaers Ha 9TOTH NPEANOJATACMEI  BOIPOCH
JOKABEIBAd, UTO C5 3aEMb HamBpeniems Momuo crbrarh wburo pod-
poe (ein Gut), Ho me.s3s ocymecrsmrs uyew xodpa (das Gute).t)
[losromy Bairamexs roBOpETH, YT0 IPABO €CTh OCYIECTBIEHiE
(Verwirklichung) mopain. *) Toxe rosopurs l'efizmureps.?)

Ho 33 T0 ¢» apyroif CTOPOHE €CTh IIHCATENH, KOTODHE
110{pOOHO Pa3PAVATHBAIOTE S01IPOCH O NPABL KAKD HTHYECKOME MH-
nuMywh ® 0LAMYA0TCE SCHHMH A TOYHHMHE Bosspbmiamm. O De-
aeph M yie rosopmrm., Bosspbuin lepnm ara Hamb rTamke
n3eberan. *) Toepeceaen s yunrs, ro uelosbks mopunpgen-
¢A BIIAHIIO MPaBa A MOPAJII; IIPaBo BamMCIBYeID CBOK UDPUH-
HHIE ¥ MODAIH, HO HE Bed MODPALL BXOIUTS BT 00Jaclh  IIPA-
Ba: 1IPaBo Tpedyers memo.dnenis He BHCWEXE TpeboBaHiil  mo-
palid, oHo Tpefyers Xopowaro, Ho He HalLIywuaro; OTIAYAETCH
OHO 0T MODA.IM UPHHYIATEILHBING XaPDAKIepons. °) Y b pB UL H
X0Td ¥ BA4BJAAETH, 4TO HPABO HAZO CTPOLO OTAMIATL OTH HPAB-
crBesdocty, °) rhup ne menbe BHCKA3RIBaETH THHHYHYIW TEOPIoO
ITHYCCKAL0 MHHHUMYMA; HO BIPOYEMD BHINICYKA3AHHOE 3asBICHie
eit u me uporusopburrs. IlpaBo, roopurs OHL, JMIIL HACTOILKO
ABIFETCH 1PABOMDB, HACKOIBKO OUO— CPEECTBO LI  JOCTHIKEHIH
HPABCTBEHHHXSG I1thaefi; ono gbiicrByers 104 Oews ero  MOMO-
UM HE HCHOAHAI0PeH Berbuis HpaBerBCIOCTH; ecan-0s Beh ao-
A8 OB HPABCTBEHHO GOBCPIMEHUER, 10 11Pako (PAKIHYCCKH lie-
pecra.1o Ol pBAcTBOBATD, TAKL KAKE Heuesaa O HEOGXOLAMOCTb
npuryxiesia. ) Ocodenno uoapodno paspalorana Teopis oru-
yeckaro miauMyma y Bagara-llanase n Kaawdera. Coraacno

1 0. ¢, 8.8, 59, ¢0.

%) 0. ., S.8. 53, 59, 103.

3) A. Heilinger, Recht und Macht, 8. 35.

1) Cu. BHme, cTpamnna 118. .

%) Thiercelin, Principes du dreit, 2-de éd. 1865, p.p. 39 —41.

8) H. Ulriei, Die Quelle des Rechts und des Rechtsbegriffs, Zeitschr.
tir Philosophie, N, F., 59 Bd. (1871), §. 173.

7 0. c., S.8. 176, 177.
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Bajgaxallanmaxe npaso ecrp Ta uacTs npaBEas ueAoBb-
yeckaro moBefeHis, coOxiogeHie koropofl dABagerca Jii cymect-
BOBaHiis o0ujecrsa (esycIOBHO HEOOXOZHMEIMSB, I[0YeMy eM)y ¢
iiprjaerca BABMHEAS npuEyfATeabHad cumia. ') M npaso u  mo-
paJib ABIFIOTCA CONMIAILHKME NPEBUMIAME, Babio cBoew mumbio-
mava odmee Oxaro.?) Ho mempy HuME ecrs H cepbesdmd  or-
anvig, UM3® 9rExe ormamvi#, mepeducideMmxs Bagasa-llanaie,
Ha30BeMB crbIyomii—Mopais peryldpyers Bk KHSHEHHHA
orsoinenia 1exoslya, npaBo oGesmeunBaeTs 9eI0BBKY BOBMOKHOCTE
passATiA CBOEXT CIOCOOHOCTelH Npm ®u3HE BB oOwecTsb: #
1paB0 ¥ Mopalb EMBIOTH BEYTDPEHHIOW INPHEYIUTELbHOCTH, HO
npaso uMBeTs eme BEBUIHIOW, 3aKOHOLALEIBHYI0, CAHEIiI; BCe
YTO IPEANMCHBACTCA HIH 3aUPENAETCH MPABOMB — IPEIHCHBACTCH
i 3ampemaerca MOPaJbio, HO He HaoOopors. ) Kaamnews
HAYMHAETH Cb YCTAHOBICHIA IPABHIALHATO B3MAAJA 14 DTHKY
KaKb H3 CONIaJBHHA WMIEDATAB'H; 9TBKA BCErya ecrp COliadb-
Had sruka (Socialethik) m paspuBaerca uss npocrbtmuxs 06-
1IeCTBeHANXS AHCTEHKTOBL, HAOAIOJACMHXD YRC ¥ MABOTHHXS. )
WupmBupyasbnay Re sTHKA ecTh HAUTO MHOe EaKkh onpeibienie
PBXH® [pPaBHIG, KOTOPHMEH 4ei0BEKB JOAKEH'® PYKOBOAMTHCY,
YT0GH MCIMONHATH TPEOOBAHIA COUiAIbAOA ATHKH, YTOOH KHUTH
KaKb TOr0 Tpebyers no.asza obiiecrsa. ®) llpaso ects srmyeckiii
MUHUMYMS, OGBEKTMBHO—OHO HBIHEICH MAHHMYMOMB YCAOBIH,
HeOGXOMMBIX'G L1 cynrecTroBanis ovmectsa (Existenzminimumy;
CyOBEHTUBHO —9T0 MAHAMYMS HPABCTBEHHHIXD TPedoBanil, mpeas-
ABAAGMHXD Kb wieHams oomectsa.®) Jro gonasmsaercd  cab-

1) Vadala-Papale, Morale e diritto nella vita, 1381, p.p. 123. 124, 130,
131.

%) 0. ¢.. p. 146.

3) 0. ¢, p.p. 147, 148, 149, 136.

4) G, Jellinek, Die socialethische Bedentung von Lecht. Unrecht und
Strafe, 1878, 5.8. 15-19, 25.

%) 0. c, 5. 29,

6) 0. ¢, S. 42

18*

Bubaunoteka "PyHusepc"



— 276 —

aywoiuyA coobpameniann. Bo mepsmxs, upaBo unmbern copep-
WICHHO TAKYI0 iK€ BHYTDEHHION NUPHHYAUTEABHYX CHAY, XaKH W
MOpaIb; JHME TOrAa npuxojmres mpmébrars kb BHEUIBEMY mpd-
HYyEIeHi0, KOrLa 1€10BBKS OKkaskBaercd HecuocoOHEMB HMBTD
AOCTATOYHHXT  BHYTPEHHEXS HoGymjenili KB  meHOJAEHi0
ipejnAcaHifi mpaBa—u 9T0 ABJeHie HCKJOUUTEIbHOE, HATOA0-
ruyeckoe. ') Ooduecrso, rrb Beakoe Ipegnucanie NpaBa LOIKHO
6HJI0 GH OCyWeCTRIATECH UPAHYTATEAbHO, 0€3yCIOBHO HE MOIIO-
O cywecrsoBath. Bo Bropmx®s, BB ciyval mpasosapylienia
ceff9act e IOJHIMAETC BOIPOCH HEe TOJBKO O TOMB, YMO CAY-
WAI0C6, HO M K@K CIyIHIOCch; WscrBioBaHie MCH¥MYECKATO CO-
CTOAHIA NPECTYMHAKA ABAAETCS 0(€8YCIOBHO HeO0XOJUMHMB. 2)
B3 TpersExb--IpaBo He Y3aKOHAETH 0E3BDPaBCIBEHBOCTH.®)

B 1896 rogy Bumia sefoibimas KHEMEA JJH ParTepa,.
TOCBAMICHHAS BONPOCY O COOTHOMEHIW MOpai:m W mpasa. ABTOPSH
H313raeTs TEOPild DTHYECKATO MUHEMYMA, HO BB Heompexbied-
moft @ tywmamHoll ¢opwb, m mogxpbmiserts cBom B3LAAEH He
TEOPeTHICCKEME Da3CyMIeHiAMA, a NMIABHEMG 00pa3oMBb CCELIKA-
MH Ha aBTODHTETH M HA aMeDHEKaHCKie 3aKOHH. *)

Hsp pycckmxs J0ImHEE OHTH HOPAYACIEHH KB CLODOHHH-
KaM's Teopin sTmYeckaro ymamMyMa mpod. Kanveruus, *) mpod.
Ileraoss ¢ u Ba CoxoBsress.”)

1) Q. ¢., 8.8, 50—51.

2) 0, ¢., S.8. 52—53.

3 0. ¢., 5. 54 u. a.

4) Eli ¥. Ritter, Moral Law and Civil Law, 1896. B 1896-e 101y BRuLIA
kuura Martel el Legendre, Droit usuel, Ho Ma% He yzaroce ee LOCTAaTs.

5) Cw. Bume, crp. 220 —221.

€) B. T. Illeraops, Hpasereeunocrs n IlpaBo, 1888, erp. 99, 111
112.

7) Bx. Coxospers, [Ipumnuns makazamis, Bbceruurxs Esponx, Maprs
1895. crp. 325; omi-me, Hparcteennocts 1 upaso, B. Erp., Hoa6pp 1895,
cTp. #29 u Ap. '
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IpornBs Teopim dTMYECKAr0 MEHAMYMA HE Pash IOLHEMA-
anch Bospamenia. OFHO H3D LIABHEIXS - COCTONTH Kb  yKasaHin,
4TO MOLYTH CYIIECTBOBATH HODMH IPaBa COBEPIIEHHO (e3pas-
JAYHEA BS HDABCTBEHHOMH oTHOMeAin. TakoBs Hanpayubps Hocra-
HOBAGHIZ o0 ¢opwb ZoroBOpoBE, 0 Cpoxaxs cosepmenHoabTia.
MPONecCyalbHHXB CPOKAXs, 0 uncrh ceupbreaeit u r. 1. ') Ks Bo3-
pameniaMt bTOH Kareropim MOTYTE OHTH OTHECEHH Teopim mpa-
Ba TEXD y4eHHXB, %) KOTOPHE OTBEPraioTh MOMEHTH NPABOBALD
CO3HAHIA KaKbP HEOGXOAMMHE 5JeMEeHTH B NOHATIH mpaBa.—
Ho sro Bospamenie He BHEeD®HBAETH KPHTHKM, BB 9eMbB MH
yme mmbau ciyuait yobamreca pawbe. Mm Buzbam, uro JIs MHO-
rEXS HODMB, KOTODHA Ha HOePBEHH B3rIAls He 3aKTIOIATDL BB
ce0s BO3MOMROCTRAOHTE MpesMeToMs NMpaposaro yobmjenis, raxoe
yob®renie mMomers OMTH Ha#geno; a dro 1B HOopMm, rxb gbit-
CTBETEJBHO HEXB3d OTEPHTS M c1bpops npasoBaro yobmienin, oxa-
3HBAKTCA HOPMAMA TAKH CKA3aTh BTOPHYHALO XapakTepa, MpesHas-
HAUeHHKEMH JJId TeXHHYEeCKAaro OCYLIeCTBIEHIA JIPyrax®, HepBHY-
HHXD BODMB, KOTOpHS npEMBHAOTCE y®e DPajd CBOEro cojep-
RaHig. 3nrber #e MH g0GaBEMDB, YTO COBEDIIEHHO TO A€ MOKHO
CKa3aTh IPOTEBD Pas(EpaeMaro BoO3paKeHia Ha Teopil sTHYE-
cKaro MuHEMyMa. Yacrh HDABCTBEHHO Oe3PA3JHYHHXD HODME
ABIAIOTCA HOPMAMHU IOPEA@YECKoff TeXHEKE. YACTH Ke JAAICKO He
TAKs HPABCTBEHHO-0L3PAsNEYHE, KAKE Ch II€PBar0 B3LIAja MO-
#eTs norasarhes. Hanpumbps. ¢poxrm coBepumensoxbria ycra-
HABIWBAOTCH COOGPA3HO JOCTHKEHI0 [OJHATO YMCTBEHHAro pas-
BATIA MOIONFIX'B TI0feil W COLIACHO CTPOTEMS TPEJOBAHIAME HDAB-
CIBEHHOGTH- YTOOH HEKTO 10 IOIHATO DASBATIA CBOWXD CEID H
ciroco6HOCTell Be OHJIB OCTABISEMT HA 1POM3BOIE CYABOM H
CBOAXH cTpacTedf m me cxbiaxcs O HepTBoit seaaronavkpen-
HHXF E HOPOYHEXD ITofed.

1) Hanp. C. G. v. Wichter, Pandekten, 1820, I, 8. 3. Anm. *); Kop-
KYHOB®D, Jernin mo ofmefi Teopin mpasa, cTp. 46.
2} Agugrecs, IinTreisMans, Ppenness u jpyrie, cM. crTp. 238—241.
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Xpyroe, me membe cepbesHOe BOBpameHie NPOTEBE TeOPin
JTEYECKAr0 MAHAMYMA BaKI0YaETCH BH YRA3aHIiA HA BOBMORHOCTH
CyIeCTBOBaHIiE 3aKOHOBL, UPOTHBOPBUIALEXE CAMEIME OCHOB-
HEMT TPeGoBamifAMT HDPaBCTBeHHOCTH. Kers RampmmBps yrasa-
Hig Ha #CTOpil0 AWTHrOEH, TIIH HMOCTYNOKR BHCOKOHPABCTBEH-
Hufi omasarcs TEME He wMembe TIOCYZapCTBEHHEIME TpecTyiLIe-
mieM®: !) rOBOPATH, 4YTO MPABO CILIOME K DPAJOME Y3aKOHIETH
0e3HPABCTREHHOCTD; 2) 4T0 MOEHO NPEABECTH NDAMEBDH, KOIKa
CaMHA BOSMyTHTCIbHHA TPeGOBAHIA UPeIBARIANACH HACEICHIIO
OTH @MeHn 3akoHA—BPOXB TpedoBamia, wroGm EamAimi rpak-
FAHEHB, TOLH CTDAXOMB CMEDTHOH KASHW, BHIABAIG BCHKATO,
KTO IIONATh B NPOCKPHNNIOHHEIR cHECOEh; 10 HampamBps BO
PpaBmin cHHEP MOEETH HPOZATH CH MOJOTEA 33 ZOII'h AMYLIECTBO
¢Boero orma.

Ho Bce ato me pocrarozno y6hgurexrmo. Exrwmers mnpa-
BEIBHO OBODHTH, uTo pbiicrByomi#f corracmo TpeimECAHIAMD
IpaBa, AANpAMBDE B3ECKABAIOMiN G3MOMANHO CBOA IEHBIH KpelH-
TOPB, NOCTYNAETH: He GE3HPABCTBCHHO—JOrOBOPH HAXO CcoOXIO-
JaTh 4 JOATH ILIATHTH; HO TAKH KAKh DTO MUHUMYMs HPABCTBEH-
HOCTH, TO Bh CpaBHEHIE ¢b Goabe HPABCTBEHHEMH MOCTYNEAMH
TaKOA MOCTYNOE® fABIfETCH GesHpPABCTBEHHHME, *) 3arbMs, HO
cupaBegaasoMy sambuamio Mypommesa, °) rorza mpaBo OKasH-
BaeTh MOKPOBHTENBCTBO IYPHHME HOCTYIIKaMB, TO HTO NMPOHCXO-
AETH ,,TAKH CKa3aTh He3aBEIOMO, 1O HeCOBEpHIEHCTBY TexXxH@e-
CEAXE CPEICTBH, KOTOPHST OPAHALICHKATH WPELAISCKOMY  KOHT-

1) Bierling, Juristische Prinzipienlehre, S. 64. Tome y Jama, Vernunft
im Recht, 8. 139.

%) Owm. Jellinek, O. c., S, 53.

%) Pradier-Fodéré, Principes généraux de droit, p. 17; J. Kohler, Recht
und Pflicht, Arch, f. blirg. Recht, 6 Bd. (1892), S. 132—183. Muorie rorocioBao
OTBEPIAKTT, TEODil0 ITHYECKAr0 MHHHMYMR, BANp. Aguiléra, L'idée du droiten
Allemagne, p. 254.

4 Jellinek, 0. e. 8.51 .

) Mypoxuest, Oupexkicnie u ocHopuoe pasgbremie mpasa, crp 175.
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porw. Tors me aBrops yrasalb B ewe OIHY NPEYRHY PACKOK-
FeHis TpeGoBaHilf HDABCTBEHHOCTH W NPABA: ,KOria NPaBo He-
cOBEPIIEHHO, HampEMEDT yeTaphio MIA elfe HEROCTATONNO pas-
BUIOCh B T. I.- TO H SBIAETCA HecorT.tacie mpasa c¢® chpaseg-
amBoctso.” ) Jro me sambueno m npod. Kanycrmmmms. 3 B
9acTHOCTH WO mOBOXy mpumbpa Amrarons cabpyers cxazars,
4r0 Heab3s O6paTh BH HpEMBPB HIOXH HOL00HHS ToH, KOTIa Cay-
YMIACh 9T3 KOLTHBiA mpasa W Mopari. Br snoxm mepexoinms,
Korns MBHAeTcA rocylapcTBedHoe YCTPONCTBO., KOIa IPOHCKO-
IATH OCPOMEHA OepeMBEH BB ORpyw®aoulell :xmsum n Gpomenie
Bb YMax® Jofeii—mofodBHe KOH(.IAKTH Becrma BosMOmAH. Ho
KaKb TOJPKO KE3HD BOKTETs BB OOHUHYIO KO.1€H0-- TAKB TOTYACH
AaCTyOaeTs IOCTeNeHHOe coiMaiiedie TpedoBasift Mopaidm W mpa-
Ba W moCrbgHee ONATH CTAHOBATCA STHYECKUMD MHHEMYMOMB.
Bs oxmo#i ms® mypraisEHXB crarell Mypommess m Ha 31O 06pa-
rans pamMamie. Horma BB odwecrsb npomcxomnts Gpomenie
CEID W Hiel, xorma 3apomzaercd HOBHE nopaiokbs Ha cubHy
CTapoOMy—TOLAa ,,....BOIIPOCH O MpaBb H ClPaBeIEBOCTE HIPAETH
BB O0IMECTBEHHOMD CO3HAHIH MEPBSHCTBYWIIYIO POJb; B OPOTHBO-
MOJOEHOCTH STAXD JBYXH MOHATIH, CHPABELIMBOCTA H IpABA,
00INecTBeHHOE CO3HAHIE BOMIOMAETH TO ABOCTBERHOE COCTOH-
Hie, xoTopoe omo mepexusaers....* ?; Bb mpexpacEmx® o6pas-
HHXB BHpPABEHiAX® XapakrepnsyerTh MypoMmest B3auMOOTHO-
memie npaBa H CUpaBeliEBOCTH BH Takie mepiogm. .Ilpaso
€CTh TOPHIOKS NBHCTBHTEIFEMH, CUPABELIABOCIE— IOPATOKD &e-
TavexsHEHM; _mpaBo Beh sEalors ® ero 1bficTeie WCNHTABAIOTYH
Ha Ce05 Kakb peaJbHEH (AKTH, Kb CHPABELIHBOCTH CTDEMATCH
KaKs Kb miealy... Ho Bors crpemienis ypbEumsaioTca ycusb-
XOMB ¥ HIEAIBHOe CIAHOBHTCH PEAIbHEMS.... CHPABELIEBOCTH

1) Mypoumuess, 0. ¢, cTp. 155,

2) Kanycrurs, Teopia upaBa, cTp. 79, 84,

3) Mypouuess, [paBo i cnpaBeianBICTD, Chaepuntit Bhernugn, 1802,
JdeBpats, cTp. 2566—2537.
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CTRAHOBHTCH IPABOMS.... NPOTHBONOJIORAQCTE CIPABEIIABOCTA T
ypasa Tepsers  cpoe sHauenie: Oophia savbHgercd MupoMT W
subero IBYXE GOPIONIXCT HPOTHBOTOXOKNOCTEH M0IyTaeTcs OAHO
UPABO, IAPAOHMDPYIOULEE CB TPeJOBAHIAMU BliepamlHedk CIPABEd-
1apocTH." 1)

Ceepxs Toro, BEIs 3aK0B0ZATEJh MOKETs W OmMEGATBCT °)
B, HAKOHEWs, IMPABO Momers HMETH BOCUHTIATETRHOe BHAUEHie.
Bbas u TpeGoBamins HPABCTBEHHOCTH MOFYTH ONTH AyPHH (IIpo-
CIRTYIid rocTenpimMeTBa u T. 1) @ MPaBO, 3AK0HEB, Momers Go-
POThCA CB HNMH U HCKOPEHATh HXE, BOCIETHBad BB Haponh
JyWidis KAvecTBA, Co31aBag HOBYyK Goxbe COBepmieHHyI0 HpPaB-
CTBEHHOCTb.

Beenbio mpucoermuisch, [0 BHIIEH3I0MEHHHMD CO00pa-
RefisNB, Kb TEOPiA DTHYECKAr0 MEAHAMYMA, MH JOIRHH TeNepb
33JaThCA €llle OIHUMB TOCTIBIHAMB BOLIPOCOME W3H 00IACTH ydC-
nia o B3a@EMOOTHOUIeHin mpaBa B HpaBerTBemHocrd. Jo cuxsm
NOpPp MH OKIA 03a00UeHH yCTAHOBIEHiEM's CXONHHXTD MERAY
HIME YePTh; TPedyeTcs YCTAHOBHETH @ DasJnuuie.

Odmepacnpocrparennsa Bo33pbuid yraswBawts paspEOY
Bh TONB, UTO HPABCTBEHHOCTH OTIMYAETCH BHyTpenHell NpBHY-
IATeapHOft cmavil, a npaso Brbmwme#. Ho mmr umban caywait
yobinThca, Wr0 U HPABCTBEHHOCTs 003afaeTt BESmEHe:R upuHYy-
IBTE.IbHOH CH.IOH, TARh Rarb OOGLUIECTBO CTPOIO OCY#AaeTdH Oes-
HPaBCTBEHHHC MOCTYNKA W TIOZY IOPOYHEIE KAPAKTCA BCeOGITAMT
npespbrienMt ¥ WOZBEPraioTCa Aame OCTPAKUIMY OOLIECTBEHHATO
wubmia. Cs ipyroit croposu we Buybim, uro mpaso mmbers
TAKYI0 Re BHYTPEHHIOI NPABYARTEILHYH CHIY, KaKb H HpPaB-
CTBEHHOCTh; BCAKi# M3B Hach CO3HAETH BH cBoelf mcmxmkh Ha-
JAMYHOCTD MPABOBAT0 9YBCTBA; BH YrOAOBHOMB npaph, Kakp MH
BEEIA, BHyTpeHHill dIeMeHTE WPaBa HTPAETH TPOMATHYIO POXb;
BF rpamIaECKON® npasl Boad, mambpemie, cropoms mwbOTH

1y tbidem, cTp. 257.
?) Cu. Jellinek, 0. ¢, S.55,
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0YeHb BaKHOE 3HAYEHie INPA YCTANOBACHIH OPUIHYCCKHX'D N0-
cabucpift  Aorosopa —HampnMBpL  BE  CAYYAAX'h HPHRYKIenDH,
sabayiigeHid, o6Mana ® T. X.

Jarbub, ecrp WBANE pAlH  YYEHHX'B, OTBEPIAIONAXD
CyWeCTBeEHOCTs  NPU3HAKA HPUHYRETEILHOCTH A1  NOHATIN
npasa. KB 0k&sani0 JEYHHXT YCIYIS HHETO He MOKETL OWTD
OPAMEMD HACHIiEMD NOPHHYKIeHs, ') MHOMA mpecryiLiedis
4BIGIOTCH HEMONPABAMEMYE 310MB, Kakb Hanpumbps Bapyuwie-
Hie cynpy®eckolt BbprocTu, Hauecenie ysbupg u 1. 1. %)--Ho yue-
HEle, MPeJCTaBIAIie TAKiA BO3pamEHid, 0YEBHIHO mOxpasyMb-
BAOTH OND INPHHEy#AEHieMbs JuIOb (JH3HYECKOe NpPHHYRIeHie,
Kaks ADCHCEH, WIH HENPABAIBHO CMOYPALD HE POIb H 3HAYeHie
MCAXWYECKRT0 MpuHykienis BE mpask, kawb npod. RopryHoms. *)
[Mocabumif roopmTs, yro mcaxmyeckoe NpEHyRieHie, ncuxnye-
CKad OPMHYIATEIBHOCTH, COCTABIZETb NPHE3HAKD He TOAbKO Ipaba.
B0 B HpaBcTBewHOCTH. —OnRaKo TAKOH ApryMeHTh HE HpeicTaB-
agerca yobmateasnwms. Crbiyers oriuyare nosarie upaBoBarv
YyBCTBa, HENOCPEACTBEHHO BIekyllaro yelopbka Kb Hcnoamenilo
npepnacaHif npaba HapaBEB b MpejIIACAHIAME HPABCTBEHHOCTR:
M OOHATie KOCBEHHON NPHHYIATCAIBHOR CHIH 1paBa, KoTOpas
anbBers HecoMHBHEO NCHXAYCCKY0 NPHPOLY. HO BH3KBAETCH
HCKIIOUYATEIBHO yrpo3od HeBHIOIHNXS nocabicTsili BB ciysab
napymenis upasa. [lepsaro poga meExungeckad NPHHYIATEHB-
HOCTh NPABa COBEPWEBHO COOTBBTCTByeTHh neAXuyeckofi mpmHy-
JBTEIBHOCTE BH 06JacTH  HPABCTBCHHOCTH—- HENOCPEICTBEHHOE
IPaBOBOE UYBCTBO (OBEPHIEHHO AHAIOIMYHO HDPABCTBEHHOMY 1VB-
CTBY; BTOPATO DOia NCHXHYECKad OPEHYEATEIbHA CHJa [PaBa
€CTh TPON3BOXHOE OTH BEBmAAr0 (QHIAYeCKAro NPUAYEIERis R
MOEETH OHTH HA3BAHA KOCBEHHMMS (H3MYECKAMD NPBHYHKIEHIEN.

1) Ahrens, Encycl, S 37.

2) 0. ¢., S. 3% KopkymoBs, .Jexuin ofiuieii reopin upasa. 3-e usi.
eTp. 73.

%) 0. ¢., cTp. 4.
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JIpyrEms BO3pakeHiews IPOTHBS MPUHYAATENBHATO Xapak-
Tepa IpaBa ABIAeTCA yKasaHie, u4To BE Weropim (HanpmmBps BB
neropim Mpiamgin) mommo mahkre npembpsr OTCYTCTBia MpEHEY-
IATEAbHOH CHIN y cyAe6HHXE pbhieHi#f, Taks 4TO OHH HCIO.I-
uanacs nooposoanno. ') Ho aro obcroaTesbcrBo HACKOIBKO HE
rOBOPHTH NPOTHBB CYIIECTBEHHOCTH HIeMeHTA IPUHYIHTEIbHATO
ncymecrBienis xia moHaTia mpasa. Ouesmpno yrasavHHIE JoGpo-
BOABHHY MODAZOES Wcrmoamenis cygeOupxd phmieni# oxasm-
Bajgcid HeyJOOHHME, HECOOTBBCTBYOIUUMT XapaKrepy paBa, Pass
ors ucuess Oezcrbpno. HRpowb toro—whip ORHIO BpeMa, Horga
Bce mpaBo BooGuie He EMBio BubmEell mpmEyIATeIbEOf CHIH,
HO Takids HAYANHHES, HEDAa3BATHA, HIA [ePeXOIEHA (OpPMH
npasa Oe3b BubmHENl NPHEAYIMTENPHOCTH ABAAIOTC HCKIIOUE-
HieMB, TOITBEPRIAOMIAME NPABAIO, TAKT KAKD TOXoGHOE He-
coBepIIeHHOE TMpaBo WIH mpioGpbraers b TeueHieMb BpeMeHH
BRBOIHIOW TPAHYIATEIBHOCTh WIH mepecraers mrbicrBoBaThH,
YHHEUTOEAETCH KAKD He HKHBHECHOCOGHOE.

Cabryouee Bo3paReHie IPOTUBE IPASHAEA HPAHYIATELB-
HocTA BB IpaBh cocromts BB ykasamim nmpumBpoB® HOPMB mpa-
Ba, He PMBION[MXD OPHHYZHTeIbHOHR cHiun. EcTs MHOTO HODMB
NpaBa, KOTODHSA He HMBIOTE CAHENIR; HOPDMH TOCYZapCTBEHHATO
IpaBa, peryaupywuis pBATeIbHOCTE BHCIIEXD  [OCYXAPCT-
BeHHHXH  yCTaHOBIEHIH  BIL KOHCTETYNIOHHEXB  TroCygap-
creaxb, He ®MBIOTP CAHEOIE ® He MOTYTs IPHHYIATEXb-
HO OCyMEcIBIATHCH; HEe MOTYTH UPHAYJATEILHO OCyLIecT-
BIATECA H HODMH MeRIYHADOZHATO UpABA; CIy4aeTca 410 H
CHaOEHHHS CAHENie#f HODMH HHOTIA HEe MOTYTH OCYIIECTBINTH-
cd TMPHAYJIHETEISHO; HAHPEMEPH HeApsd B3HCKATH JEHbTH CB

') J. G. Hibben, The relation of Ethics to Jurisprudence, Int. J. of.
Eth., 1894, January, p.p. 148—149.
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Pa330pHBMATOCH JONEBEEA. ') Mu yme mmbim cayualt pas6m-
paTh TOZOOBHA BO3DafeHid NDH O3HAKOMICHIE Cb COYMHERiAMH
Iepuara, mouemy moBTopEMb 35Beh Jmmb BrpaTwh, uTO nmpmBe-
AeHEHE NPAMBDH FacalTCi BIE CIyYaeBh HEBOIMOAHOCTR IpH-
MBEUT OpHEyHKIeHie 110 OTHOIIEHI0 Kb BHCHIEME OPrapaMb
TOCYJapCTBEHHOR BIACTH, WIH KB CIyIasMb (u3AIECKON HeBo3-
MOZHOCTH OCYLUIECTBETH IP2BO, HIk YEA3HWBAWTE HA CYILECTBO -
BaHie HODMD 0e3® CaHKIIE—MN BO BCAKOME ciyda me mpescTas-
AA0TCA J[OCTATOYHO yOBIaTeibREIMA.

Btrp rocymaperBo cosgaerh TPaBRO # CaMO MTDHHEYIETEIBHO
OCymecTBAgeTh €r0—KT0 &Ke MOXeTs MPUHYHIATh TOCYIAPCT-
BeHHYI0 BIacTh? ['ocymapcTBenmas BIACTH WCIOIHSETH CO3ZAH-
HEH el0 camoff mpejumcamia npasa, MOGYELaeMad HDPABCTBEH-
HEMY% COBHAHIeM® joxra. Jad MOAIAHENXH 9TOTH MOTABE Kb
HCIOJIHEeHil0 NpefnpcaHiif npaBa mOMOXHAETCS CTHMYIOME NpPH-
BYIHTeJbHOCTE IIpaBa; [IIf roCyAapcTBeEHOH BilacTd mnepBuif
¥OTHBG ABIAETCH eIWHCTBEHHHMD, ¥60 el OpHAALICRATS BCA
moxaoTa BoBmMEBeN mDPEHYIHTEILHOH BAACTH, A NDPHEYEAARTH Ca-
Moro ce6a BEHBmHAME MEpamm kometHo Heas3a. CosHamie &e
CBOEro JOATa BH JANAXE CTOAILAXD Y BJIACTH BO3HHEAETH H
nmogfmpaeTcd TAKEME Fe TyTeM’b Kaks M Boo0Ine HPaBCTBeHHHSH
YYBCTBA, YBISACH MOJIE3HWMHE i JAHHAro 0o0IECTBA KaYecTBa-
ua. Harowers, mmBiorTs BaigRie B 9dCTO NMOJETHIECKIA coolpa-
#enig, yrasanuns lepmaroms. 2)—CoBepmienHO MOTOMY e He
OCYymMEeCTBEMH [PAEYIATEJI5HO HODMH MERIYHADOJHAL0 IpaBa:
HaIb CyBePeHHEIMH TocyjapcrBaMe HBTs BHCIeHd BIaCTH, KOTO-
pas moraa GH UXH DPHEYRIAT. °)—PuE3HICCKAT HEBOMORHOCTH

1) Cu. Geyer, Rechtsphilosophie, 1863, S.10; A. Thon, Rechtsnorm und
subjectives Recht, S. 6—7. Bierling, Kritik der jur. Grondbegriffe, 1, S. 147;
Gierke, Deuatsche Priv. Recht, S.114; KopxyHoss, Jekuin obmed Teopin npaa,
crp. 72; Werzoss, O. ¢., crp. 112—114.

?) Cu. sHme, crp. 111—112 .

3) HopMH MemLyHAPOLHEAIO UpaBa HecOMHFAHC NPEACTABAIOTCA RAC-
weio gopuoli UPaBa 1O cpapHesin ¢h 3axoHoMb. OB ycramapiMBalrca He
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OCYMIECTBICHIE Wpasa BEH WSBBCTHEXEH, KOHEPETHHXSH, CIydIadxD
HECKOJBEO HE YHHYTORACTs NPUHYLNTEIHHAL0 XapaKTrepa IpaBa
Boobme, o0 Yemb MW yme mmbam caysait rosopmre. ')—Hopum
Ae mpasa, He MMBIOIid CAHKUIW, ABIAIOTCA HECOBEDIICHHHMH,
TeXHHYECKH HEDA3BATHMHA, HODMaMW ¥ KaKB TAKOBHA AMBIOTE
ceopbe xapakreps cosBroBs, jame HDABCTBEHHEIX'H HODMB, He-
UPaBMIBHO OTHECEHHEX® Kb 06racTE npasa. Taxp mampumbpsn
HOpMH BB poad «Rena ZOARHA I00RTH CBOErO MYiRa», <3alpe-
maercss BCEMB M KamEOMy HBSHCTBO> fBIMIOTCE cKOphe mpaBu-
JaMd HDPABCTBEHHOCTH, YEMB HODMaMH 3aK0HONATENBCTBA, XOTH
He By:kHO 3a0KBATH, YT0 CAHKUiS HMB BB JIOO0H MOMEHTH MO-
#®ers OHTh OPEEAHA TOCYIAPCTBOME.

HEkoTopse opUCTH TPRBOAATH, XA OIPOBepmenis Mubuis
0 WpEHyJETEILHOMT XapakrepB npasa, cibiylomee cooGpame-
uie: ecaim OH Bch cobxioganrm upepmmcamia umpasa XOGPOBOJBHO,
TO SAKOr0 He Hajo OHI0 OH OPHHYMIATH; CUBIOBATEIRHO TDU
Hy#feHle He ecTh CyLleCTBEHHHH NpE3HAEG mpasa. 2)—Ha sT0
MOEHO BO3DASHTH JIALIb OFHO—ME He CO3JaeMb YTomi#t, a us-
crbayens darrsl ghiicramrensnocta. Y moxa ecrh cIyuas Hapy-
menit upasa, 10 TBXP MODPH MH JOXRHH CYATATL NDUHYLHTEIH-
HOCTb CYIECTBEHHHMDB €r0 DIEMEHTOMb.

Hakomens ecrs mucarefs T0JIOCIOBHO OTPHIAIONIie 3a Ipa-
BOMb XapaKreps IPEEYLETEALHOCTH. °)

Bt Bmny Bcero msiomeRmraro— GOIbIIMHCIBO CAMEX® BH[IA-
OMAXCA YYeHHXs OPHCTOBB, Yy KOTODHXEH HpefnEymis coo6pa-

BerOBHOﬁ BAACTHIO, TAK'hE KAKEL Tako# Bilacry H’ﬁ’l"f:, a 06anem. WIH IIePBUY.
HEM 10roBopomMs. Cp. Fr. Pollock, Essays in Jurisprudence and Kithies, 1882,
p.p. 37—38.

1) Cu. sume, crp. 120—121.

%) A. Thon, Der Reechtshegriff, Zeitschr, {. pr. u. 5, Recht, 7-er Bd.
(1880}, 5. 263; Kopryuoss, 0. e., crp. 70.

') Haup. Affolter, Unters. @b, das Wesen des Rechts, 5. 22 Alsux,
Phil. morale et politique, 1893, p.p. 198, 199, 207, 215.
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MeHif rIaBHWMB 06PasoMb W 3aHMCTBOBANH, CKIORSIOTCA Kb
MpR3BaHil0  NPAHYAWTEABHOCTH 33 CYuleCrBeRAHHA  MpABHAKD
wpaBa. ')

Bp zakiiouenie ME [OARHH yCTDAHATHL elle OIHO HeLOPA-
sywbaie. Hburo mogo6uoe kocBemmomy (msuueckomy mprmymie-
Hilo, BabriofjaeMoMy BE npapb, MH MomeMb saMBraTh # BB
00JaCTH HDABCTBEHHOCTH: 0GULECTBO TpO3ATH HEKOTODHMU He-
BHTOJANME TOCIBACIBiAME TEMB W3D CBOMXT WIEHOBH, KOTOPHE
npecTyNaTs NpeANHACaHis Mopakd, TAKs Y4T0 JANG Cb CAaG0 pas-
BHTHMD HDABCTBCRHHME YYRCTBOMB, HEJOCTATOYHO CHIBHO B.e-
KYIAME HXH Kb HDABCTBEHHHMT NOCTYNKAMB, MOOYRAROTCT KB
co0I0feRil0 upeNaAcanifi EpaBCTBEHHOCTH AMEAHO (043HBI0 BH3-
BaTh UPOTABE cebd peaxmio odmecreensaro Mabmis.—He me-
9e3aeTh-18 BCABACTBie 1TOro pasinmdie Memiy OPABOMB H HDAB
CTBEHHOCTBIO. ?)

Henopazyubrie 970 10apK0 KaRylLeecd n sapmMaomilt rach
BONPOCH MO OTHONIEHI KB 3aKOHOJATENHCTBY JABHO YRe H Oe3-
moBopOTHO pButen®s EEkBMT HAHME KAKs caMAMB lepEArOMB—

1} Warnkonig, Jur. Ene., S. 23; Wachter, Wirt. Pr.—R, I, 8. 9, IL
8. 4; R. Schmid, Theorie und Methodik, 5. 236; Knapp, Rechtsphilos., S.
193; Vering, Gesch. u  Pand., 5. 13; Keller, Pandecten, 5. 1; Lilders, Ge-
wohnh. — Recht, S, 33; Brinz, Pand., I, 8. 91; Rimelin, Reden und Aulsit
1, 8. 76, fI, 8. 849; Zrodlowski, R. Pr. -R, I, 8.4; Thering, Zweck im Recht,
1, §8.95—07; 984 236, Voligraff, R. u. St. Phil, 8. 411; Wachter, Pand., 1.
S. 2—4; Regelsberger, Pand., S.S. 63, 83—84; Gierke, D. Pr.—Recht, 1, §.
114 (sa&s OW mpumnpureisdoe eosapbmie); Gareis, Encyel., S. 19 Walla-
schek, Studien, S. $2; Strickcr, Physiologie des Rechts, §.5. 64—~ 67, £8— 9;
Hagens, Staat, Recht und Volkerrecht, 8. 12; Thiercelin, Principes, p. 41; Ro-
guin, La régle du droit, p. 101; Brugi, Introd.. p. 93; Puglia, Saggi, p-p. 14,
59; F. Guelfi. cw. Puglia, o. ¢, p. 59; Ulrici, D1e Quelle des Rechts, Z. f,
Philes. N. F., 59 Bd. (1871), 8.5. 175—176; Beudant, Le dr. individ; p. 19;
D. Folleville, Notion du droit, p. 41~42; A.Lavallée, I’ id¢e du droit, Revue
gén, d'adm., Mars, 1891, p. 262; Kaunycramn, Teopia upasa, ctp. 68. 69, 79,
82, 85.

2) Taks # phmaern Raupmwbps Geyer, Gesch. u. Syst. der Rechtsphi-
losophie, S. 110, roBOpA 4To Meway UPABOM’ i HPARCTREAHOCTEIO PasHUH
no cyimecrsy whrn.
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MpaBo OXpaHAercd TOCYIaPCTBOMB IIyTEMBH OPrasA30BaHHATO
IPAHYKICHIN; HPABCTBEHHOCTH OXPaHAETCS OOUIECTBOMB IyTeM’
HeoPIaHAE30BAHHAPO HpuHyHEIeHid., ') BB HeoprasmsoBaHHOMS
UPHEHYKIEHIA OCHXAYECKilh dIEMEHTH HUrpaeTs CIABHYIO POAb;
1a000pOTs Bh OPraHM30BAHHOMD NPHHYKIEHIH NeDBEHCIByHiLee
sHavenie upmEagIeRETs BHBIDHeMy, (u3AYECKOMY SAEMEHTY,
curb.—1losToMy-10 B roBOP#TH, 4T0 MPaBO, T. €. BAKOHB, €CTH
aTAYECKil MAHAMYME, OTIHYANILINACE OB OCTANBHHXD COIIidNb-
HHX'5 MMICPATABOBG BHEBOIHEN NpUHYygHTeXsHOCTHIC. %) Q6B aHOE
He 1PABO, MOLIEKAIEE OTYACTH CAHKLIX HEOPraHE30BAHHALI0
OpUHYKICHIA €O CTOPOHH OOUIecTBA, OTYaCTE e IOEKpBIIAe-
MOe OpraHE30BAHHHME IPHAYEEEHIEMB CO CTOPOHH [OCYAapCIBA
{gorja upEMBusercs BB Cyjax®), saHEMaers (e3yCAOBHO CpejHee
whero, dpAdercd HEepPexoiHOw CIyHEeHBI0 MEMIY MOpAIblo B 3a-
KOHOMB, KaKb BHCHIeH (opMoli mpapa. ®)

) R. Thering, Zweck im Recht, 1, 5.8, 309, 316. u 5p.

) Roder, Atfolter n Jellinck oranvatorcs TEMb, 4rT0 NpH3HABAA BPABO
THIECKUMD MIHUMYMOMB, OTPHIAKTD 33 AHMG UDPU3HAKD UpHAYIATEND-
HOCTH .

3) Bosspbaie Ba oGHUHOS NPABO KAKTD HA NEPEXOAMYIO CIYNEHD MEKLY
Mopaibl0 H NPABOMH BeROIE3h Aporiainsaers y lepudra, Geist des Rom.
Rechts, 1i, S. 32; ouperbaenno suckasano osmo y Holland’a, Jurispr., p. 50;
Puglia, Saggi di Filos. giur., p. 54.
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O6wiin B3rAALL W 3aKAlOueHie.

Bedkas  wayynas reopis T0abKO Torjid MOKCTh CMHTATHCA
YEOBACTBOPATEABHOH, KOUAA CTOMTL Bbh HepaspuBHofl u rhenoit
CBASM Cb JPYCUMM HAYYHHMH TeopiaMU, BXOXHTH HeoOGX0AMMOi
COCTaBHOXO YaCILI BB HXH cHcreMy H olpasyers nmberk ¢h
HAMH OJHO CTpoifEoe opranmyeckoe ubiroe. YTHIATAPHO-HBO.IO-
uioHHaR Teopid IpaBa b coBepmennbiimeff moiHOTON, KaKyw
TOJBKO MOKHO ce0b upescraBmIb, YAOBIETBODHETH YTOMY Tpe-
doBaHir.

Miposo# 1poleced, HACKOIBKO CYUHOCTH ero JOCTYHHA
Halleny HaOXiofeuiio, mpefcraBigers co6oio EETerpaliln Marepin
H paschaHie IBWREHIH H HA3KIBAETCH HTOTH MPOICCCH IBOIMON e,
9BOJWIIOEREIME TpoieccoMs. Bp pesyibrarh Taxaro upomecca
nodyyaercd CoeguHeHie OZHODOZHEXD ATOMOBS FHMOTETHYECKOH
nepsoMarepin BE DaBIHYHRA JOBOIBHO NPOCTHS IDPYNOH, HBA3H-
BaeMHS aTOMAMH H.IEMEHTOBH, IHPHIEMB CPABHEBAZ (PH3HTECKIA
A XAMAYECKid CBOHCTBA SIEMEHTOBE MEKIy CO(0I0, ME IPAXO-
JaMb Kb yObwpenio, dTO aTOMH MXD OTIRYANOTCE JIPYrh OTh
Apyra CreneHpl0 CIORHOCTH CTPOEHIA M KOJIEYECTBOMB 3aK1I0-
YeHHOR BB HEXD 9HEPLiM ¥ TTO HTA XBa CBOMCTBA HAXOJATCH MEELY
€06010 BB 06pPATHO -IPOMOPIIOHAIEHOMD OTHOUIEHIH COOTBETCTBEHRO
VKA3aHHOMY BaKOHY 3BOIIOLiM.—~ATOMH 3IeMERTOBB TAKRKE Ipyll-
DEPYWTCA JEPYrB CH EPYToM5 B 00pa3ylTh MOIEKYAH CIORHHXD
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Th1b, CTemens CIOKHOCTH KOTODHX'h TakmKe BEChMA DAsTmyHa,
HanGonrke cromupmm mo crpoeHio sABITIOTCH TAKD HASRBAGMHSA
OpPTapHIecKid BemEecTBa, OTIAYAOUIICT BECHMA CYLUIECTBENHO OTD
BEU[ECTBH HEOPragmuecKnx’s, HO BH TOKEe BpeMA CBABAHHHA Cb
HAME TEIHMD PifOMB HEYyBCTBATE.ILREYXE Nepexoiops, npumb-
pOMB deMy MOmeTs cIy#uTh meprodmTHag camsb (Urschleim,
Batybius Haeckeli), nokpsBaloufas Ha OGOoIbliMXs LIyOWHAX'B
xHo okcana. OpraEdvyeckoe BeiectBo OOHKEHOBEHHO 00pasyeTcs
#'b HBIPaxb RABHXE OPTAHMSMOBB, XOTd HBKOTOPHSA OpPraAmYecKil
COeINHEHIA MOrYTH OHTh MPHATOTOBIEHH H WCKYCCTBEHHHMSB
MyTeMb CAHTETHYeCKy, 4TO JaeTh JIAIIRee HOITBEpEIeHIe HaMeR
yBBpeaHocTE BB NPOACXORIeHIm Mipa opraHmueckaro m3b HeOp-
T&HAYECKATro.

IIpg wHaamudocTE orposHOfi MacchH pasHooGpasHBHIIEXS
M0 COCTaBy H CBOMCTBAMD HEOPTAHMYECKHX® H OPTaHAYECENXD
BeIECTBs BB NPAPOYE HA KARIOME INArY MPHXOJATCA HAOII0-
gats pagrw, vgb sHepria. Burbisemas JAHEEME TIDyINNaME Be-
UIeCTBA, OKARHBAaeTH pa3pymaioinee gbiicreie ma gpyria, Ooabe
CIOMHHSA CPYNIE: CIOKHOCTS CTPoSHIZ gBiserca crbicrsiems
ocky1Buia sHepriefi BooGme mAW NpeBpameHid ea NU3H cBOGOI-
HOlt BB CBA3RHHYI0. W3T KHHETHYECKOH (OPMH BB NOTEHI[IAIL-
HYI0; DHepria, ocpodowgaeyMas Io KAKOMY HROYIb CAyvaw, WIR
npamMo coodwmaercs Ohxaoft wHeprieit macch BewecTBa (Rampu-
wEps ABIEHIE JASKTPOIN3A. JACCONIaLiA TMOAB BIiAHieME narph-
BaBif) mid gbiicTByeTs KaK® TOIY0KS U BHBHBAETH NpeBpalle-
die moresniaipHoif 9Heprim jaEHaro TEia BP KHHETHYECKYIO
(manpmubps crapagie jepeBa), COMPOBOMIAEMOE TAKEE ABICHIEMD
Zmcconiamin, Ao coeluHeHHOH cb o0cBoOomyeHiems vueprim.—Ho
Bs 00ueMd MipoBofi HpoTecch COXPAH#ETH BCe TAKA Xapak-
TepHs WHTETpalis Marepim # paschadia sHeprim, Takp ITO
cIy9anm WHTerpamiu €b UOLIOU[EHieMT »Heprin u paschamid
dHEPTiA mpu IWCconiauin ABIAOTCS 10 N3BECTHON CTelleHm HC-
KI09€HieNs, yerynas TPOTHBOMOAOKHHMD lipomeccaMs H KoMOH-
Hanisxs. Bi ofwews u whiows mips mpercrapisers kapraBy

Bubaunoteka "PyHusepc"



— 289 —

rore6anit Bs Ty ® Zpyrylo CTOpOHY, HO TpONECCH MHTEIPALin
nocrenesso Gepers Bepxs, B3aEMogbicrsie cmas mpioGpbraers
Bce OOILIMy0 H® GOJBMIIYH NPABEILHOCTH, KoAe6amis ybraioTcs
PETMAYERME ¥ OOHADYREBAIOTH TEHIEHNIW Kb JOCTHREHIO II0-
IBMWEHATO DaBEOBBCiH, a coBpeMeneM’® BBpoATHO H a(CONIOTHArO
TOKOE.

OOmeMy ‘3ak0oHy BBONWIIE NOZIMHAKWTCA H OPraHEYECKIH
cymecta. llpm Cro®HOCTE HMXT COCT2B2 JOCTATOYHO HE3HATH-
TeJABHAT0 TOAYKA, YTOOH DasPyIIATh IAEHYH ¥OMGHHANiW, UPH-
YMHETh TAKD HA3HBaeMylo cMeptb. Lo Taxs kaxs olumi#t xapax-
Teph Mipoearo mpomecca GrarompiaTens o0pasoBaHil0 H COXDa-
HeHil0 CIOBHKXTD KOMOHWHANIN OpPTraHMYECKAr0 BEU|ECTBA, TO EH-
BHE ODTamHsME, IOTHGas MEpiajaMu BH OTIBIBENXD Ciyvadxs,
BE 00meMT uMBIOTE BOSMOKHOCTD DaSMHORATRCA U CTpoOeRie
HXP TOCTEHEHHO ycIOmHIerca ¥ mpio6pbraers Takis cpolficTsa,
KOTODHA 00€3meYnBalTs 9Xb 40 #3BECTHON cTemeHRM OpOTHBD
paspymenis smBmEEME BrisAigM#E. OTOTH IPOIECCH, HEOOXOXH-
Moe crbicTBie caMaro xapaxrepa MipOoBAr0 IpPONeCCR, MH HA3H-
BaeM’b 00pp6ol0 3a CyU[eCTBOBAHIe; W KOTJa Bb RHBHXD Opra-
HA3MAXH 3aropaerci mepBad ECKPa CO3HAHIA—O00phla 3a cyme-
CTBOBAHiE TWOIyYaeTh CBOC BHyTpeHHee BHpamemie BE 1yBCTBB
CaMOCOXpaHeHid.

Berbnersie oomaro crpemienis MipoBofi MaTepim Kb Ipiod-
phreqio crompbimuxs u BE Tome Bpems Bce Goxbe m Goxbe
yerofiymBuxt PopMb, MEBHE OPTAHESMH HEYKAOHHO COBEDPIICH-
CTByIOTH Ch TeueHieMs BpeMeBH CIOCOOH GopsGH 33 CymeECTBO-
BaHie # Bce Corbe m Goxbe obesmeumBawrs e ycubxs. Oc-
HOBHOE CTpeMieHie MABHXT WHEABHIYYMOBb— YCIORHEHiE CTpOe-
wig # zuddepenniauis PyRmiE —ciyFRauee BHpakenieMD BCe
TOr0 e BEIWKATO MiDOBAro 3aK0HA 3BOIWIiE, NPEACTABIIETSH
co6000 HHUTO HNOe Kakbh HocrenmenHoe u Bce Gorbe cosepniex-
HOoe ypaRBoBhIIeRie BHYTpeHHEXD CHIB MER1y €000 M CB CR-
aavu sEbmunvu, odesmeumpawomee moGBiy BB CoppGh 3a cy-
mecrsoBagic. Cpepxs 7100, MHIMBEAYAIRNAR  R30IHPOBAARAN

19
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foppda 3a cylmecrpoBamie MaJo II0 MAIy IPEBPAILACTCA B
KOLIEKTUBHYI0 HIM COWIaTbHYI Gopb0y sa cymecrsoBanie. Or-
ABABHEE MHIMBHEYYME COCIWHHITCH B UDYINOE U coBMBCrnmmim
CHIANM BeiyTh O0pb0y 3a Cymecrsosaie c¢b BERUIHAME He-
oxaroupiarapime ycaopiamm. IIpm sroms, mo ToMy e oluiemy
SAKOHY 9BOJIONiN, # BB odwecrss kaxs whroms Hadrwozaerca
BOSHAKAOBEHIE Opramms3aliy, T. € YCIOKHEHIs crpoeHis u jud-
pepennianin pyneuiii, 910 BH HAYKAXD SKOHOMHYECKMX'h HA3H-
pacres pasyrbieHiems Tpyia.

Ho odigecrBenHsiii  oprasuss’s Caaracres N6 AHIUBUNY-
yMOB® H o1 Hocrbamie, ywacrBys Bb KoMekraBROfi opbdb s
CYUECTBOBAHIC, BEAYTD U HHAMBHIVAIBHYI O0PBOYy Me#y 00010,
Hunmsnayaisuad  Gopbia YLEHOBT oduecrsa MemEy cobolo He
MOEeTh OHTL (espasimuHa 1t odlmecrsa BB ITEIOMB; LpH u3-
pbeTHOR  HHTCHCHMBHOCTH »TOfl GopbOW BHYIrpeHHee paBHowBCie
Bh o0Iecersl Hapyimaercd, 00WECIBEHUHIA CBASE 0CHA0IAI0TCH B
obmas  HpucHocuiIeHgocTy  cotiatbaare uwhiaro wp Gopsdb 3a
cymecrsosanie 1ajaers. 'I'oibko TO oOuIeCTBO AMUZHECHOCOTHO,
8h KOTOPOMS OOULECTBEHHBIH CBA3H, COLIaJbHNA CTPeMIeHid,
KAKb KA9CCTBA  O.ACOHDIATHEA KOLICKIUBHOH OopLOl ua cywie-
CrBOBaHIC, IPEONIATA0TD HALL HEOAATONPIATHEIME i Hes 06-
CTOATE.TRCTBANH, BHIDUKAOMHMICH BB  CAHNIKOMT 9HCPIHYHOH
HHIUBAAYAIbHOH Gopedd sa wmmsun u cuacrie. Takums odpaszoms,
IyTeMs IPIMAro # KocBenxaro ypasuosburenis, uyrems ymacab-
KOBaRig TplOOPBICHHHXT KAYeCIBh M eCrecrBeHHaro orfopa—-
Bb OTFBABHEXD DHAABHIYYMAXD, WICHAXT 00ILECTBA. PasBHBA-
WTCH H0Ie38HA 00DecrBy UCHXHIECKin CBOHCTBA, IlPaBHAXL 110~
BEJeHId curJacHaro Cb WEIAME O0U|ECTBA, HA3HBAEMHT HPAB-
CTBEHEOCTHIO. ‘

Y#&e p5 npocTBHMAXE 001ecTBaxD, y REBOTHHXD, MEH BHEAMD
HecoMnbEAY0 HAIAYHOCTL TAKAXS NOJIESHKXH 0O0U[ECTBY UCHXH-
YECKAX'h KAYECTBD, HASHBACMHXTL 0CMECTBEHHKHMA HHCTHHETAMH.
Bt ueioskuecknxs obwecrsaxs 5TH KaY€CTBA MOIYYAKTH MOCTE-
UeHH0 CaMoe IIHDPOKOe DA3BHTIE ¥, 10 00meMy 3aKoBy 3BO.LIO-
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gig A9 oGUIECTBA, HO CIyRATH Ka¥h OB yEpauleHieMT JKASHH,
YAOBIETBODAS 3CTETHYECKHME MOTPEGHOCTAME, MpPepHBad Oyiamy-
HOe 0fHOOOpasie TPymoBO# ME3HE, CIOEa OTHOCATCA YCTPOHCTBO
eixd Ha PompgecrBo, 0coGHA UPHrOTOBIEHIT WP MPA3HOBAHLIO
[lacxm, pasimuHis OoGWECTBEHHEA YBeceleHis, UPASTHUEE o
mponeccia. —BuBaoTs ¥ merbumme m Bpegnsie o6xvan, HO BBap
ONBadE H OHBAOTSG 0e300pa3HHA HDPABCTBEHHEA NPABAIA; H
B m gpyrid, Kaxb BpegHRA Iid O0U[ECTBa FBJIEeHid, TOCTENEHHO
HCYe3a10TH, uaH mormdas BuBeTh ¢b KyIPTHBEHDYOWAMA MXD
oOuecreamn, win 3ambmasch Gorbe whiecooOpasEuMuE HOpMamu
COLIAIBHEXT AMIEDATHBOBS.

HUcnoneemie upepnmcanit mpaBcrBensocTE EMBers He-
cpaBEeHHO Ooxke Bamuoe 3HaueHie gaa obmecrsa, vEMEB cab-
moahie moxk B coGrogenie o6HYaeBH, MmOYEMY H DeakIid
o0miecTBa HPOTEBH HapylIuTeledft STAXT MNPABEIB OTJHYA-
erca oco6ot marescmBEOCTHIO. [Ipammily, gBEATO mperGo-
xba, 3aBBIOMAr0o XoTE H He YAHUEHHAr0 Ka3HOKPaZa— OGHKHO-
BEHHO [epecraloTh OPUHEMATH BB NOPAXOYHHXTE JOMAXH, OHB
abraercs opesmeroms obmaro mpespbmiz @ QakTaveckm maBep-
raercs H3p obmecrsa. O6mecTBO TPHEYRJAETH CBOEXD WICHOBD
Kb ACHOIHEHI NPABHND MOPAIHd, eci¥ OHE He HMEOTH JOCTa-
TOYHO Da3BATHXE BHYTPEHHEXS Kb TOMy ilo6yxienif m aro mpm-
Hy#1eHle, XOTd W He OPraHH30BAHHOE, HBIAETCA MOTIYIIECTBEH-
BHMB CPeicTBONT yxpBmienid m jaxsmbiimmaro paspmria comiaus-
HuXS goOpoybreseli, 5 BHCHell CremeHE NOAESHHXS B Jame
HEOOXOIEMNXT 00INecTBy.

Hagomems, ecrs mhasit pags mpasaxs moseewida, coGiaso-
HeHie KOTODHX'S Ge3yC.I0BHO HEOSXOZAMO JIS EHEBHECHOCOG-
HOCTR o0mecTsa. VcmoiHemie 9THXTD OPABELIS TAPAHTADYETCH
OPraBA30BAHANMT OPEHYFACHIEMD €O CTODOHH OOHIECTBA M STOTH
BHLH CONIATRHATO EMIEPATHABA Ha3HBaeTCH mpaBoMb. H® Hemoa-
Hegil Tpe6oBamifi npaBa der0BEKE NOGyEZaercs BHYTPEHHEK
CEIOHHOCTHIO, HA3HBAEMOI0 NPABOBHMYE YYBCTBOMB, COBEPUICHHO
TORIECTBEEHOK Ch HPABCTBEHHMMB 9yBCTBOMG. OTO 9yBCTBO

Bubaunoteka "PyHusepc"



— 293 —

IPUPOXIEHO YenoBBRy, yracATBIOBAHO HMT KAKB HoJesnuft npi-
3HAKD OTH IPEAKOBB, MoYeMy cTapie Qurocofm, raxt Hanrs.
UpH3HABAIK TPEGOBaniA npaBa—sBuBerh ¢b Tpefosaniamu npas-
CTBEHHOCTH—— 0e3yCIOBHNME A HA3HBAJIM KATErODHYECKHM'B MMITC-
parmsoms. M rakp kakw colamjeHie mpexnmcaniff mpasa 1as
ofmecTsa (esycI0BEO Heo6X01UMO, TO OHO Oprammsyerh BT .amirh
[OCYAaPCTBERHON BAACTH BHCIIYI HENPEOJOIEMYIO CHAY, KOTODAsH
MRy TMPOYAMH (YHKIIIME CBOHMM HOPEHYRIACTH HACEAEHIe Kb
MOBAHOBEHII0 NPETMHCAHIAME TPABA.

Bucemas ¢opma mpaBa—sakoEB—oTIAYAETCH Ge3yCa0BHOM
IPEEYJATENbHOCTEI0 (MCEINYad CIydaendb (paxTHyeckodi Hepos-
MORHOCTH MPUHYFICHIA # TEXHHICCKATO HECOBEPIICHCTBA €ro Op-
ranm3alin); ACHOCTBIO, TOYAOCTBI0O H OmperBieHAOCTHI  CBOEXT
TpedoBaHiil; HamBHCHIEH CTemeBbl NEIeco06pPasHOCTH, KaKyl
TOABKO MOBHO TPeGoBaTh OTH HBETa MHTEANHIeHIiE JAHHATO
RAPOXA; H BHICHIEH CTEINEHBI0 ITPOTPECCHBHOCTH , TAKDG KAKH 3Ta
dopMa mpaBa HEe TOIBKO MOWETH OHCTPo B3MBHATL cBoe cojep-
magie cooTpBTcTBeHHO W3MBHANMEBMCA TPEOOBAHIAMTD RH3HH. HO
M OKABKBAETH BO MHOTHXD CIyYadX® HecOMHBHHO (1aT0TBOpPHOE
BEisHie Ha 06uwecTRO, mMBeTE BOCHETATEALROE BHAYEHIe, ABAAETCH
0pyZiews mporpecca Kaks TpucmocoGienie ofuiecTBa kb BEBNI-
HEM'B YCIOBiAMT RH3HA.

B3 mcroprueckoMs pa3sBATiE 3aKOHY NPEIIECTBYETH JDY-
rag, Merbe copepmennai, opMa NpaBa—o0OHIAOE UPABO. XOTH
080 umbers MHOrO 4epTh OGUIAXD CH SAKOHOJATEILCTBOMB—
EMeHHO ABAfeTCH COBOKYNHOCTBI LPABHIG HOBeAeHid, coliwie-
Hie KOTOPHXB 6e3ycaioBHO HeOOX0JEMO X1a OOMECTBA, B MOTOMY
o6Iagaers OPraHE30BAHHON NDWEYJETEIbEOCThI0 (RampuMbps
upamEriercs Bb CyEaxB); HO Cb JIDYroif CTOPOBH 10 CBOEMY
XApaKTepy OHO SHAYATEJHHO NPHOJIEKAETCS KB MODAIM, TAKD
kakh NpuMBHEHie ero OCHOBHBAETCA WPERMYUeCIBEHHO  Ha
BHyTDeHHeMD COBHAHIM HEoOXOIAMOCTH, BHPAGATHBAKINEMC:I
MegAeHHO ¥ MOCTEIEeHHO Bb HEEPAXD HAPONA. & HC HA TOYHMXD lPel-
IACAHIEXD OCYAAPCTBEHHOH BIACTH, H CAHKLIOBHDYCTCH BO MHO-
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PAXD CIYYRAX's, NPE cIafocrd 3T0ff BIACTH HA DAHHHXB CTY-
eHdIXH KyABTYPH, LIABHEME 00pasoMb THME #e HEOPTaAHHSOBAH-
HHMb NODHEYRIEHIeMb CO CTODOHH O00UIeCTBa, KaKb H TPeGOBa-
Hif MOpAJE —OTINYAICh OTH NocIbiredt 1mmE GOABIIEH CTENEeHD IO
BETEHCHRHOCTA OOIuecTBeHHOH peaxnim mpoTdBh HAPYIMHTESH.
[MosroMy oGHYHOE [pPaBO JOIKAO OHTH MPH3HAHO IEPEXOAHOMH
CTYNEHbI0 MEKIYy MODAAbI0 W MPABOME B HCTHHHOME CMECIB—
3aKOHOM'.

Yerupe comiaasarie amneparusa (Mode, Sitte, Moral, Recht),
PIaBHEIME Be o0pasoms wmocrbidie ABa H3B HAXSB, MOJAranTh
u3pBCTHRSA rpaEMIE HHiEBUAyalsHOH Gopbil sa cymecrsoBauie
OTIBIBHEXD WIEHOBS o00miecTBa MemIy cobow. DesmomagHad,
Hepas0opuEBag BB CPeJCTBax’h, HEAABARyaIbHad Gopna sa cymie-
creoanie 3ambuserca Goxbe wmarxmum Qopmamm Gopebm 3a
CyOBLEeKTHBHOE TPaBO H 33 JMYAOE CUACTie, coBepmalomeiics BB
FPaHANAXb, HAYEPraHHHXD OOBEKTMBHHMB NPABOMB H MODAIBI).
C® mapymmTesdME STBXD CONiafbHHXF® HMIEDATHBOBS OGLIECTBO
6opercs E Bb 0COGEHHOCTH SHEPTEYIAO BefeTci 3Ta Gopsba mpo-
THBS HapymiaTeselt mpegmmcani# mpasa.— 3a MHOriA Npaso-
HapyuieHia moxaratorca Gorbe mxm membe TAMKIA Hakasamid W
9TE TpaBOHAapyWeHis HasmBaforcs mnpecrynienismm. Taxams
-00pa30MB M35 CPefH HOPME IIOBEIeHis, YCTaHABIBAEMHXD
NPaBOMB, OIATH TAKHE BHEBASeTcd HEEOTOPAL 14CTh, 32 ACHOJHEAIeMD
KOTODHXD 00mECTBO 0CO0eHHO PeBHEBO HalIIOEaeTs Bcrbicrsie
ocobenHOd BABHOCTE H HEOOXoimmMocTH mXB cobmogesis. 1lpm
BTOMT JonmEO HMEBTH BB Bupy, uro npmmbEeHie makasamia 3a
npecTymiedis gBigercd HHTEMTD WHHMGE Eakh BHIOMB BCe TOTO
#e BeNHWEaro MipoBaro mpomecca ypasEoBBmemis: Haxasamie
ambers mbaso mempaBienie TBX® MPeCTYNnEHEOBB, KOTODEE CIO-
COOHH HCIPABATHCH,- -9T0 HPsAMOe ypasHOBBMeHie; B saAMARANiI0
HEHCHPABEMHXE—3TO KocBeHEOE ypaBHoBbBmenie. Kpous Toro, Ha-
Kasadie BIifeTs H yCTPAMIAOWEME 0GDa30MB --3IT0 OMATH HPAMOE
ypaBaosBurenie. Xora BB HacTOdMiee BpeMd HAKA3aHiA ycrasas-
JAUBAIOTCE HCKIOYATEAPHO B NEISXP HCOpaBieHis B HIAMH-
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namin M crpemieHie Kb yeTpauleHilo He CAYRATH CTAMYIOMB
OTArYeHis  HakasaHifi —bBcrbjersie jJokazanmofi  desnoscsrocrn,
OTHAKO IPOH3BOZHALO, TAKD CKA3aTh 11060YHALO, yCTPAMAIO A0
BAiAHiE waKazamifi— HUKTO .HE OTPHLRETS.

s, sroro Gbrraro o63opa Ma Moram y6bimTees, uTo
VTIUATAPHO-IBONIOIIOHAAS TEOPids 1paBa COBepIERHO  yAoBAE-
TBOPATE.1bHO OOBICHAETb HAMT COBPEMCHHOE 10J0XKeHie Bemeil.
[fonpoGyems me npmmojnsars sasbey Gyiymaro, pyKoBOACTBYSCH
ONATH TAKU YKa3aHIAMH HBOMOLIOHHOK veopinm, oxasasmiedt rakis
HeOIBHCHEHA YCaYI'H NPH H3yIEHIM HPOMLIAIL0 R HCTOAKOBAHIM
HACTCHINATO.

Bp pepcrazaniaxs oTHOCATEABHO GYAYMAL0 MM He MOKEM'h
ne upuMEHYTL Kb Bsrasgams Cuencepa. Iporpeces, xaxb Mmw
sugbay, €cTh BAKOWD IIPHPOAH; LOCTHEEHIe HOCTCIIEHHO BCE BHC-
NIUX'B ¥ BRCWAX'D CcTenened ¢coBepmencTsa Bo BCExs oTHONEHIAXD,
1. ¢. HamGogsimed IPUCHOCOCICEHHOCTH Kb OKDYHAWILEMY Mipy,
~~ABASETCA N YeI0BBEAa ecTeCTBEHHOW HEO0GXOFAMOCTHIO.

Bs amreparyph wepbako pasgaBaimch roaoca npoTHBhb
Cuenceposoil Teopim mporpecca, BhCKa3HBatIBCh MAbHiA, uTo
noaunoe ypasnopbnienie cuap s obmecrsl neposMomuo. Tars
Kagh lpekpaniedie GOpsOH 3a CylECTBOBaHIE lUPHBEAETH Kb 3a-
croo u 3arbue Kb perpeccy; Takb Kakh TeMI® lporpecca Io
wbpb npaGaumenis kb wieaxy paBHoBEcia Oyiers Bce saMer-
Jsreed; ¥ rakp wakb Bubmmisz ycropia mmsmu Takme uambBaglwoT-
¢4, 10 10AHOe UpHECHOcobIeHie B HMOAHOE paBHoBbCcie —HegocTn-
MUMEL 1)

Ho Bbrs Cnenceps ¥ He roBOPUTS O NOJHOMD H alCodior-
HOMD HpuenocoGaeniu # ypaBmosbmenin: CueHcepoBs 3akoHD

1) Haup. De Greef, Le Transformisme social, 1895, p. 350; Durkheim, De
la division du travail social, 1893, p. 384—385; B. Kidd, Social evolution,
p.p. 59—40; 169 -170.
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HPOrpecca ecTh ACEMITOTHYecKi#k 3akoms. ') Bbumo crpemmThes,
paborats ¥ Goporses —BOTH yAb1ws deropbuecrsa. Ho crpemae-
Big Tpypawmxcs ypbHumBatorca ycnbxomb, G6oph0a Bejers Kb
mo68xE. IMocrogmmo goctmrare Bambuenwmx®s mbrefi m sbuno
crapuTh ce6b moBEA Gorbe Omaropoxmma nbim—s3aBmyaHR yrbIs;
2 Bb 0GIACTE 3AHEMAIDIEXS HACH BONPOCOBE MODAId H HpPaBa
HampaBieHie NyTH, KOTODHMB DoHJeTh IporpeccEpymmee dero-
pBuecrBo, mambuaercd ZOBOZBHO ACHO.

Mu npocxbamim sBoatoniio mpasa. Bm Burb meGoanmoit
CPYIIH TPaBAIs H0BeAeHis, (e3ycI0BEO HEOOXOTUMEXE JAd cyle-
CTBOBaHIA 00uU[ECTBA, UPaBO 000COCHIOCH, KAaK® DIHYECKI MHHE-
MyMh, #3% Ooxbe mEPOkOE 0061ACTH HDABCTBEHHHXDH HODPME.
Oramyasch HePBOHAYATHHO OTH MOPaim JIAmb HBCKOABKO 00JB-
el WHETEHCWBHOCTHIO CaHKOim obmecrsennaro MEbmia, IpaBo
MaJ0 II0 MAXy HAYMHAETH 00e3leduBATH HCIOJIHEHIe CBOUXH HpEI-
nucanif He TOABKO0 STUMB HEOPTaHE30BAHEHME NPUHYyRIeHIEMS,
HO co37aeTts J1iA cea u Gorbe jpBiCTBHTEIBHYIO CAHENII BB
BETS Opra#m30BaHHON HPAHYAHTEIHON CHIK TOCYAApPCTBA.

[HocrememHO CoBEpUIEHCTBYACH BB HTOMB OTHOINEHIW WHTEH-
CHBHOCTE, TPNXOAA CTAfid DA3BHTIA OGHYHATO IPABA, SAMHCAH-
HHXF KOPHEIAYECEVXs OOHIaeBh, CAHENIOHEPOBAHHHXD rOCYLap-
CTBeHHO# BIaCTHI0 COOPHHEOBD OOHYHATO IPaBa, M NPHHAMAL
HaKOHeI'b BHCIIYI0 B35 a3pberamXx® HaMb $opMB— PopMy 3aK0HA,
mpaBo0 Bb Tomke BpeMa mpioGpbraers Bce Gorpuyl # GOIBNIYIO
BECTEHCHBHOCTL, OXBATHBAETH BCE GOXBIIIA 064aCTH, PaCHIEPIETH

1\ Bupaserie mpuaagickurs AHi®eao Mafiopama: Ecco perche ho
chiamato assintotica, la legge del progresso. Il cammino dell'umanita... pot-
rebbe essere graficamente espresso da una linea a spirale, che oscilli, con on-
dulazioni sempre minori attorno ad unico asse“. Prof. Angelo Majorana.
Teoria sociologica della costituzione politica, 2-da edizione, 1894, p. 231.
063 s1oms roroputs u S. Alexander, Moral Order and Progress, 2-d ed. 1891,
p. 268. JIa 1 caws Cuenceph Ha 3T0 YKA3HBAeTh: Bh cTaThh ,AGcoloTHas
MOIHTHYECKas DTEKA* (Nineteenth century. Jan. 1890, wepesoxn Bb» P.
Muean, Mapre 1890; onb roBOpHTD o ibin Hporpecca, KoTopas KoAmHA GLiTh
NpH3EABY, ,XOTA OHA He MOKETH OHTH YOCTArEYTa Ma caMomb nbak*, crp. 265.
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cepy peryrampyemuxs mms wedopkuecknxs ormomeniit. Meropis
npaBa BCEX® MEBRIN30BANNHXF HAPOLOBH HOKASHBACTE HAN'D,
YTO HOPDMH 1IPaBa 1EDBOHAYAIBHO CYHTAITCS JECHTKAMN, & C'h
Teyeniembs BPeMEHHM ]Pa3PacTaloTCA N0 MHOCHXT THCHIH M Jakce
JecATKOBD THCAYE, Ecam ME mpn 8TOMB mpAMEMD Bo BRHManie,
YTO MOROGHATO YMHOMKERiS NpexnucaHili HPABCTBEHHOCTH He Ha-
6xtwopaerca, 9To mpm uswBHYEBOCTH cofepiania Mopaim KpYTH
eqa BBpbuia ocraerca mowrn HemsMBHeRD; CCAM MH IIPHMENE DO
BHAMAHIC, YTO BaKOMOJATCIRCTBO HE TOIGKO O00E3MEeYHBACTH
ucmoaBenie Tpedosamili HPABCTBEHHOCTH, HO JAKE CIPeMATCH
OKa3sBaTh O0JXaropammBaiulee BIigaie Ha ed colepmanie, To
MEH efBaid owmbemcs, crbiaps Mpeimoomednie, YTO BOBHRKIIECE
1IepBORAYAIbEO BB (opub bprmueckaro MEHEMYNA TNpPaBo 110-
CTelleRHO 3aXBarwBaeTs Bee GOIpmYI0 H OOIBIIYI0 4acTh Chepur
HPaBCFBEHHOCTHE U HMbeTT TeHJIeHLio LOTIOTHTH €& OKOHYare.JbH0.

B® cBolo ouepexr paBETBEHHOCTH, MPOIPECCRPYd BB OTHO-
nIeRin CcofepRaHis, HHTEHCRPUINpPYA Bb JIOZAXD CO3HaHie RXB
B3aEMION COIMAAPHOCTR, Pa3BEBasg Bce Goxbe u Goxbe mmmonn-
pyiomiee U4yBCTBO JO0Ara, DACIPOCIPAHAETD CBOil KaTeropnueckift
ummepatnps Bee garbe n jarbe mh ofiacts mpasa, see Ooibe n
Gorbe ofesneunpas (OBAHOBEHIC SAKOHMY <He TOJIBKO 34 CTPAXB,
€0 ® 3a coBbere .

Caismie sTEX® ABYXH oiacTeli—MOpAIE H NMpapa—O €CTb
TOTL HAeAXB, Kb KOTOPOMY MAE CTPeMIMCA.

YroGm memormesie Behxs Tpedosadiit HPABCTBERROCTN GRIO
PABHO 06e3Meeso co CTODOHH MpaBa; YTOOH IpA 9TOMB  cTb-
aoBaHie BCHMB MpeUUCAHIANE NPABA COBHABAIOCH KAKINMD KAKH
Rem3GEEEEI 04T U UTOOH TAKEMG 00pasoMb NPUAYRIeHie Kb
MOBHHOBeHi0 ¢I51aJ10Ch B3IMMAAM,—BOTh BAJaua 118 Oy1ymaro.
Kz paspbmeniio ed Mm moCTeNeHHO W HEYKIONHO npudanmaenes.
HO BO3BMOKHOCTH IIOJHAPO OCYIECTBICHIA Hieala YXOINTH BH

0e3KOHETHOCTS.
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